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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA NEVADA JUDICIAL CIRCUIT 


UNITED STATES 


) 
) 

V. ) DEFENSE MOTION JN LIMINE 1 
) RE: Relevance of Proposed 

C.A. PAULUS ») Law of War Expert 

(b)(6) ) 

MAJOR ) 

USMC ) 


STATEMENT OF FACTS 


1, Major Paulus is charged with: 1 Specification of Dereliction of Duty: 2 
Specifications of Maltreatment and 1 Specification of Aiding and Abetting an 
Assault. 

2. On or about 18 June 2004, Government Counsel provided Defense Counsel with 

notice of their intention to call as a witness at trial, COL Lorenz, USMC (Ret). 

The Government has proffered that COL. Lorenz will testify as an expert witness 

in the area of Law of War and Operational Law. 


Go 


LAW 
Military Rule of Evidence 401 defines relevant evidence as “evidence having any 
tendency to make the existence of any fact that is of consequence to the determination of 
the action more probable or Jess probable that it would be without the evidence. MRE 
401. Military Rule of Evidence 402 states: “Evidence that is not relevant is not 
admissible. MRE 402. 


DISCUSSION 
The testimony of Co] Lorenz should not be allowed. Major Paulus is charged 
with Dereliction of Duty, Maltreatment and Aiding and Abetting an Assault. All of the 
specifications alleged conduct by Major Paulus. The factual disputes in this case all 
relate to actions he either took or failed to take. 


Testimony from expert on the Law of War or Operational Law will not make any 
disputed action, lack of action or fact more or less probable. Therefore, it is not relevant 
evidence and should be excluded. 


RELIEF REQUESTED 


For the reasons stated above the defense respectfully requests that the Military 
Judge rule the testimony of Col. Lorenz, USMC. 


Keith T. Higgins 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 
V. ) Government Answer to Defense Motion in Limine 

) (Law of War Expert) 
C.A. PAULUS ) 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


SR 


J. Nature of Answer. The government requests that the military judge deny the defense 


request to bar the testimony of Co] (Ret) F.M. Lorenz, U.S. Marine Corps. 


2. Summary of Facts. The government agrees with the defense recitation of the facts 


except to modify them as follows: 

The purpose of calling Col Lorenz as a witness is to establish the duty of care 
owed to detainees and prisoners of war during a time of armed conflict. Col Lorenz was 
the former I MEF, Staff Judge Advocate. He has authored articles on rules of 
engagement. He teaches courses on the Law of War at the University of Washington. 
The government is confident that Col Lorenz will meet the requirements under MRE 702 
as an expert in the areas of Law of War and Geneva Convention. 

3. Discussion. When an accused is charged with dereliction of duty one of the elements 
the government has to prove is that the accused ‘‘had certain duties. Asa result, the duty 
at issue becomes a question of fact for the fact-finder. Dida duty exist that the accused 
was required to perform, yes or no? The duty in question for the case against the accused 
deals mostly with the duty of care as to proper medical treatment and handling of sick 
detainees. Whether any duty exists at all in relation to treatment of sick detainees is a 
question of fact. Co] Lorenz will assist the fact-finder by discussing the duty of care 
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required of U.S. Marines in the treatment of sick detainees under their care and custody. 
He will establish this duty of care by discussing the Geneva Convention and its 
application to the U.S. Marine Corps pursuant to law and policy. 

Clearly, Col Lorenz meets the standard under MRE 702 for allowing his 
testimony at trial. He has specialized knowledge. He can help the fact-finder understand 
the duty of care required of U.S. Marines as to detainees under their care and custody. 
He is an expert in the field as will be demonstrated at the trial. 


4. Relief Requested. The government requests that the defense motion be denied. 


5. Evidence. The government will provide a copy of Col Lorenz CV, if the government 
can reach him in time for the motions hearing. He was in Alaska attending a conference 
the last time I spoke to him earlier this week. 


6. Ora] Argument. The government does desire oral argument in support of this answer. 
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Date 


J. 
Major, USMC 
Trial Counsel 


1 certify that on 25 June 2004, J caused a copy of this answer to be served on the defense 


counsel] via electronic mail. 


Trial Counsel 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 

v. ) Government Motion for a Preliminary Ruling 
) on Evidence (Testimony of SSgt (b)(6) 

C.A. PAULUS ) 

(b)(6) ) 

Major ) 
) 


U.S. Marine Corps 


1. Nature of Motion. Pursuant to RCM 906(b)(13), Article 49(d)(2), UCMJ and MRE 
804(a)(6) the government requests that the military judge order an instant hearing of 
named witness to be conducted in a 39a session so the transcribed testimony can be used 
at trial. 

2. Summary of Facts. (p)6) is assigned to 2d Intelligence Battalion, IJ 
Marine Expeditionary Force (2d Intel Bn). He is scheduled to deploy in support of 
Operation lraqi Freedom J] (OIF II) in July 2004. He is a vital witness in the case against 
the accused but due to his scheduled deployment will be unavailable for trial. He was 
involved in the capture and interrogation of (b)(6) alleged victim of the 
accused. (b)(6) would testify that (66) was Captured due to his suspected 
involvement in the ambush of the 507"" Maintainence Battalion, U.S. Army, (Jessica 
Lynch battalion). (b)(6) was found with a rifle belonging to a U.S. soldier who was 
killed in that ambush. SSgt (p)(6) testified at the Art. 32 that (6)(6) appeared 
healthy when captured. He also testified that ()6) did not resist capture and the 


capture was done peacefully. He also testified that he observed no one in the capturing 
unit strike (b)(6) in any manner. 
vi 
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Additionally. he testified that (6) appeared healthy when handed over to 
the Camp Whitehorse Detention Facility of which the accused was the officer-in-charee. 
Lastly. He testified at the Art. 32 that he took part in an interrogation of (b)(6) the 
morning of 4 June 2003. He considered | (4)@) an important source of intelligence 
after that interrogation concluded and he intended to re-interview him on the morning of 
6 June 2003 but was unable because (b)(6) was dead. An autopsy of (b)(6) 
found that he suffered seven broken ribs, multiple deep tissue contusions and a broken 
hyoid bone al] of which were pre-death injuries. 

3. Discussion. MRE 804(b)(1) allows a party to offer the former testimony of a witness 
if that witness is unavailable for trial. The consideration is 1) whether the party is indeed 
unavailable and 2) whether the former testimony was taken in a proceeding where the 
other party had a similar opportunity to “develop the testimony by direct, cross or redirect 
examination. As indicated in Art. 49(d)(2). UCMJ, military necessity is one 
consideration as to whether a witness 1s unavailable. SSgt .(b)(6) is needed to deploy 
in support of OIF I]. His expertise is needed to make 2d Intel Bn’s mission a success. 
Thus, he satisfies the first prong of the analysis because he is indeed unavailable 

To satisfy the second prong the government requests that the military judge order 
an instant hearing to take place during a 39a session. which can be transcribed and made 
ready for the trial. SSgt ()@6) | will be available at the motions hearing to accomplish 


this. 


4. Relief Requested. The government requests that it be permitted to offer the 


transcribed testimony of SSgt (6)(6) from the above requested 39a session at the 
trial. 
hat V 
APPELLATE EXBIBI 
ee eee ee 


a | 
ag ~ 
5. Evidence. The government will provide the following evidence: 
a. Testimony of SSet (b)(6) 
b. Art. 32 transcribed testimony of SSgt (6) 
c. Letter from Legal Officer, 2d Intel Bn. 
6. Oral Argument. The government does desire oral argument in support of this motion. 
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Major, USMC 
Trial Counsel 


] certify that on 22 June 2004, J caused a copy of this motion to be served on the defense 


counsel] via electronic mail. 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA NEVADA JUDICIAL CIRCUIT 


UNITED STATES j 
} 
V. } DEFENSE RESPONSE TO 
} GOVERNMENTiS MOTION 
C.A. PAULUS ) RE: Witness Availability 
(b)(6) ) 
MAJOR ) 
USMC ) 


Now comes the defendant in the above-captioned case and respectfully requests 
the Court to deny the Governmentis Motion Re: Unavailability of Set. (b)(6) 


T N A 


1. For purposes of this motion on/y the defense will assume the facts are as stated by 
the Government in their motion. 


LAW 
The Government in its motion seeks 1) to introduce the former sworn testimony 
of Set (b)(6) under the hearsay exceptions contained in Military Rule of Evidence 


804. MRE 804 requires first that the witness be declared unavailable. The rule defines 
an unavailable witness, inter alia, as witness that is iunavailable within the meaning of 
Article 49(d)(2). MRE 804. 


Article 49(d) states: iA duly authenticated denosition © may be read in evidence 
O if it appears ( (2) that the witness by reason of O military necessity O is unable or 
refuses to appear "and testify in person at the place of trial or hearing O.3 


If unavailability is established, MRE 804 then requires that the party against 
~ whom the former testimony is offered ihad an opportunity and similar motive to develop 
the testimony by direct, cross or re-direct examination.i 


At this time the defense and government are both in agreement that Set ()(6) isa 
necessary witness. However, the defense requests the Court to rule that Sgt. (b)@) is 
available to testify at the Court Martial in September. If the Court should find that he is 
unavailable, the defense would object to any former testimony being introduced into 
evidence that it will not have ihad an opportunity and similar motive to develop the 


testimony OT MRE 804. 
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THE DEFENSE REQUESTS THE MILITARY JUDGE FIND SGT 
{CMULLIN AVAILABLE. 


=" ! > 


Set. (b)(6) is not unayailabie for military necessitv. The defense . 
recognizes that everv member of the armed forces piav an important roje in 
his or her individual service and unit within that service. However. few units 
will have their mission accomplishment capability serious jimited by the 
absence of one member. Therefore. the defense requests the Coun find Sgt. 
(b)(6) available as a witness in this Court-Martial. 
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b. Sgt.. (b)6) can.appear via telephone. With modern technology. simply 
deploving does not remove a Marine from contact with CONUS. The 
capability to have Sgt. (6) testify in this Court-Martial via telephone is 
readily avaiiable in Iraq. Therefore, the defense would request the Court 
order that Sgt. &)@) is made available to testify during the trial via 
telephone. 

3. SHOULD THE COURT FIND SGT. MCMULLIN UNAVAILABLE, THE 
DEFENSE REQUESTS THE MILITARY JUDGE FIND THAT THE SECOND 
PRONG OF 804 HAS AND CAN NOT BE MET AT THIS TIME 
a. The Defense has not and does not at this time have the iopportunityi to 

idevelop the testimony i of Sgt. (b)(6) Discovery is not compiete in this 
case. To date three members of the Human Intelligence Exploitation Team 
that investigated, arrested and interrogated (b)(6) the alleged 
victim in this case, have given testimony under oath. Each of these witnessis 
renditions of the facts and circumstances surrounding the investigation, arrest 
and interrogation of - py@) have differed. As discovery is stili be 
conducted, the defense does not know if Sgt. (b)@) will be an 
impeachment witness or the subject of impeachment. In order to have an 
iopportunity O to develop the testimonyi of Set. (b)(6) _ the defense must 
be in Situation were It is In possession of al] discoverv and has completed its 
investigation into this area of the case. Therefore, since neither of these 
conditions has been met, the defense did not at the Article 32 and cannot 
during an immediate 39(a) session meet its obligation in confronting this 
witness. 


L (6) untila_Jater 
time, If the Court decides that Sgt. (6)@6) is unavailable and that the 
defense will be provided an opportunity to examine him under oath prior to 
the tna] date for the purposed of satisfving the second prong of 804. the 
defense requests the Court delay such examination until} the end of August. 
This delay will give the Defense further opportunity to address the concerns 
and limitation discussed in 2(a) above. Further, it would only delay Set. 

(b)(6) deplovment a few weeks to a month. 
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RELIEF REQUESTED 


For the reasons stated above the defense respectfully requests that the Military 


Judge rule: 


a. 
b. 


C. 
d. 


Sgt. (b)(6) is available as a witness or 
In the alternative, Set. (b)(6) is available as a witness to testify via 
telephone: and 
S2t. (66) former testimony is not admissible or 

former testimony is admissible but the defense will be 
provided with an opportunity to examine Sgt. 6) under oath a later 
date in August 2004. 


| Keith T. Higgin 
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FAX to Major Francis USMC, Trial Counsel 
Cairip Pendleton, CA 
760-725-4500 


URGENT: CV provided at government request 


Please confirm receipt to Col Lorenz cel] phone 253-691-2245 


Fron: 
Frederick Michael Lorenz, Co] USMC (Ret) 


1410 South Mountain View Ave 
Tacoma WA 98465 
Ph: 253-564-6718 fmlorenz@aol.com 


Fredrick Lorenz grew up in New York City and obtained his undergraduate 
and law degrees from Marquette University. He served in the US Marine 
Corps for twenty-seven years as a judge advocate, including a tour as an 
infar.try company commander, He has an advanced law degree (LLM with 
highe:t honors) from George Washington University and practiced 
environmental law between 1982 and 1991. In 1992 he joined the First 
Maririe Expeditionary Force and was SJA for Operation Restore Hope in 
Somalia, and returned there as General Zinni’s SJA for the UN evacuation in 
1995. In 1996 he served in Bosnia as a senior legal advisor for the NATO 
implementation force, and went on to teach Political Science at the National 
Defense University. After his retirement from the Marine Corps in 1998 he 
spent .a year as a Fulbright Senior Scholar in St Petersburg, Russia, and in 
2006 served as a United Nations legal affairs officer in Kosovo. He currently 
lecturzs at the Jackson School of International Studies, University of 
Wasiington, and is an Adjunct Professor of Law at Seattle University. Jn the 
spring quarter of 2004 he taught “International Humanitarian Law” at UW 
and in fall of 2004 he will teach “Law of War” at Seattle U. His consulting 
compiiny, International Research Associates, focuses on intemational 


envir¢nmental issues. 
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Frederick Lorenz grew up in (b)6) and obtained his undergraduate and law 
degrees from Marquette University. He served in the US Marine Corps for twenty-seven 
years as a judge advocate. including a tour as an infantry company commander. He has 
an advanced law degree (1LLM with highest honors) from George Washington University 
and practiced environmental law between 1982 and 1991. In 1992 he joined the First 
Marine Expeditionary Force and was SJA for Operation Restore Hope in Somalia, and 
returned there as Genera] Zinni’s SJA for the UN evacuation in 1995. In 1996 he served 
in Bosnia as a Jegal advisor for the NATO implementation force, and went on to teach 
Political Science at the National Defense University. After his retirement from the 
Marine Corps as a colonel in 1998 he spent a year as a Fulbright Senior Scholar in St 
Petersburg, Russia, and in 2000 served as a United Nations legal affairs officer in 
Kosovo. He currently lectures at the Jackson School of International Studies, University 
of Washington, and is an adjunct Professor of Law at Seattle University. In the fall 
quarter of 2003 he taught “Water and Security in the Middle East at UW. His 
consulting company, International Research Associates, focuses on international] 
environmental issues. He resides “(b)(6) 


| ee 


Francis Maj Leon J 


To: 
Subject: 


ShortBioMil3.doc 


FMLORENZ@aol.com 

Tuesday, June 29, 2004 6:06 AM 
FrancisLJU@1fssg.usmc.mil 

Re: REQUEST FOR CV 


Here it is, also see FAX sent this AM 


My cell is (by) 


FML 


. NITED STATES MARINE COR 
wer 2D INTELLIGENCE BATTALION 


PSC BOX 20135 


CAMP LEGEUNE, NORTH CAROLINA 2654 


From: Legal Officer, 2d Intelligence Battali 
TO! Military Judge 
Subi: UNAVAILABILITY OF STAFF SERGEANT (0)() 
(b)(6) FOR GENERAL COURT-MAR 
PAULUS AND SERGEANT G. P. PITTMAN 
1. Due to operaticnal commitments SSgt (6) 


available for the General Court-Martial caseg 
Sergeant Pittman. 


2. 2d Intelligence Battalion will be deploy 
support of Operation Jraqi Freedom II. The 
on block leave during June 2004. SNM will b 


Motions hearing on 28 and 29 June 2004. 


+ 
3. 


of contect at this unit is Major S 
751-2254. 


Point 
Executive Officer at DSN 
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wili not be 
of Major Paulus and 


g in July 2004 in 
attalion will be goine 
available for the 


allwocd, Battélion 


The Article 32 investigation was called to order at 0758, 
30 January 2004. 


(b)(6) . Staff Sergeant, was called as a witness by the 
prosecution, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the government: 


Q. Please have a seat. Please state your full name, 
spelling your last name? 

A. 
(b)(6) 

CG. Currently, you're a Staff Sergeant in the United States 
Marine Corps? 

A. Yes. 

ion What unit please? 

A. I*m oan 2d Intelligence Battalion; 2d CI/HU Company, 
Counter Intelligence Human Intelligence Company. 

Q. Okay. 

IO: I’m sorry, say that again. 

WIT: It’s 2d CI/HU Company, sir. 

IO: Okay. 


Questions by the government: 


Q. Are you an active duty Marine? 

Bix Yes, Sir. 

QO. Staff Sergeant, did you participate in Operation Iraqi 
Freedom? 

A. Yes, sir. 

Q. Were you in Iraq on June 3, 2003? 

A. Yes, sir. 

IO: Staff Sergeant, I’m going to have to ask you to speak up | 
just a little bit. Just make sure - these microphones | 
don’t amplify, they just record, so we need for you to 
speak up. 

WIT: Yes, Sir. 


698 APD! 


Questions by the government: 
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Were you involved in a patrol that ended in the capture 
of 4 (ye) 
Yes, Sir. 


Please describe how that came about? 
The actual capture, sir? 


Correct. I guess what led to the capture. What 
information you had that led to it, then the actual 
capture. 


I can’t actually get into the information that led to 
it, sir. 


Okay. 
As I spoke to you before -- 


Okay . 

But when we did have the information to go get him, we 
had Weapons Company, 2/25 Marines go with us to actually 
capture him. And we had to wait to go get to the house 
We got to the house, got out, and we got him. That’s 
pretty much what I can say. | 


Okay. Is he suspected of being related to anything? 
Anything significant? 

He is related to be a part of an ambush that occurred on 
the army soldiers in Nasariyah. 


Is that the 507th Maintenance Battalion? 
Yes, sir. 


What linked him to that? 

There was information that was received from somebody 
that we spoke with that stated this. That’s how we got 
the information. 


Akay Was there any evidence seized along with 


(b)(6) 


Yes, Sir. 


What was that? 
An M16A2. 


ue APPELLATE EXBIBR - 


™ OO 


BO 


PO 


PrP O FP DO PF ”O 


Belonging to whom? 


A SO7th soldier. I’m not sure who. 
Okav. Um, were there any other individuals besides 
(b)(6) that were captured? 


At the tirst sight, no, sir. At the second sight there 
were brothers that were turned there. 


Were they also linked to this weapon? 
Yes, sir. 


Now, during the time of the capture of Mr. (b)6) did 
you observe any type of overly aggressive handling of 
him? 


No, six. At the first -~ at his house actually, where we 
captured him. I stay at the vehicle whenever 
Weapons Company went forward with Sergeant @@) , and 


when he came back, he was fine. 


What do you mean by "fine"? 


Nothing was wrong with him. The questions I asked - he 
was having a rough time breathing, I've been asked 
before or suiting a lot. It’s Iraq, it’s a hundred 
degrees, everybody’s suiting. He looked fine to me. He 


got back in the HMMWV, and we went to the second house. 


Okay. At the time of the capture of Mr. (b)@6) he 
looked healthy to you? 
Yes, sir. 


Um, at what point during June 3rd was the last time 
you -- that you estimated that you saw me 
Roughly, 1800, 1830. 


Okay. And what was the circumstances surrounding the 
last time you would have saw him? 

The last time we were escorted by Weapons Company 2/25, 
we were going back to see our OIC, and Weapons Company 
was taking him to Camp Whitehorse, and we split. They 
went their way, we went ours, and that was it. 


Okay. That last occasion, how did Mr. (b)(6) appear to 
you physically? 
Physically, fine. He's mentally a little scared because 


he knew that we had caught him. 


But he was still healthy? 
Yes, Sir. 
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Okay. Following the 18 - around 1800. 1830 on 3 June 
when was the next time you saw MY . (b)(6) 
At 0800 o1: 6830 the next morning, Sir. 


The next morning? 
Yes, sir. 


Why would you be seeing him that morning? 

Because we were going to interview him to get more 
information on how he got the rifle or what other links 
he might have. 


Okay. During that interview, do you recall who was 
present? 

(b)(6) myseif, Sergeant (b)(6) and we called him 
Lance Corporal (6) ~~ 2 can’t pronounce - (b)(6) [ph], 


I think is how you said his name. 


Now, where did this interview take place? 

It was Camp Whitehorse. They have the holding facility. 
It was a building off to the side that we used for 
interviews. 


Okay. Right in the detention facility? 
Yes, sir. 


Um, do you remember who brought (b)(6) to you? 
I don't know, sir. I don’t remember that. 


Okav. All right. During the interview, how did 

(b)(6) appear? 

Once again, he looked fine to me. He had a kind of an 
arrogance about nim that he didn’t want to speak to us, 
but that was the only thing I noticed. 


Was he - did he at any time actually speak words to you? 
He did. 

Did it appear that he was having any difficulty 
speaking? 

No, sir. 


Did it appear that he was having any discomfort or 
swelling around the neck area? 
No, sir. Not at all. 
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Now, during the time that ()®) >) waS captured, was 
it - was information passed to the Weavons. Company of 
why the significance of capturing (b)@6) 1? : 


There was - their OIC to - their S-zZ, S-3 guy, it was 
cleared for us to go get him, so I guess it was, sir. 


Okay. Now, after your interrogation of Mr ()@) was 
there any word passed to any of the guards 
regarding - well, let me back up for a minute. Um, what 


purpose of conducting these investigations is determined 
as the status the individual might have:or, for example 
if they were a potential EPW or if they were a criminal. 
or if they were just at the wrong place at the wrong 
time? 

It’s a process to see if they have further information 
to help us out, yes, Sir. 


Okay. Now, following the interrogation of MY. ()@) 
was there anything passed to the guards? 


Responsibilities upon the command to train our people to 
do the job they are supposed to do when they are ina 
war zone, and likely to encounter an enemy, and to take 
an enemy into custody as prisoners of war. Has the 
command met that responsibility in this case, I don’t 
know. I haven't heard all the evidence sc I don’t know, 
but that’s something that’s looming large in my mind 
with respect to the dereliction of duty charge. And so 
your objection is noted with respect to this particular 
exhibit, IO-5, the FM3452. I think it is relevant with 
understanding what responsibilities not only may lie 
with the Marines, but also, with the command. And 

so - I don’t know if that helps you at all or not, but 
I’m going to allow, I’m going to consider it. 


by the government: 

Just one last question for you, staff sergeant, are you 
aware of any person that worked for you that told 

any guard to have the guards at the Whitehorse Detention 


Facility perform this 50/10 technique? 
No, sir. 


That's all I have. 
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I’m sorry. Hold on for a second, captain. If you 
could - I had a question for the captain. You asked the 
question, was Staff Sergeant (b)(6) aware of any guard 


or any HET member - 
Any member of his team, sir. 
Okay. Thank you. 
CROSS - EXAMINATION 
by the military defense counsel (Capt Jasper): 


Good morning, sir. 
Good morning. 


Your testimony is that you never heard of the 50/10 
being employed by any member of the Human Exploitation 
Team. Correct? 

Yes, sir. 


How much interaction did vou have with 

Staff Sergeant (6) -at Camp Whitehorse? 

First time was probably may 12th. I came back to 
Nasariyah May 9th from the north, and probably May 12th 
when I was getting a tour of the area. 


Okay. And after that, you would visit Camp Whitehorse 
probably three times a week? 
Probably three to four times a week, sir. 


Who did you interact with primarily during - regarding 
the guard force at Camp Whitehorse? 

Mainly whoever was on duty. I would see a lot of 
Sergeant Pittman, the Staff Sergeant (<@) so F£ can't 


pronounce his last name -- 


(b)(6) 
Yes. 


Did you frequently talk with 

Staff Sergeant (6) about how things were 
running? 

Every so often, sir. 
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Did you ever give him any guidance on how to prep any of 
your teams before you talked to them? 
How to prep them? 


How you want - any advise whatsoever about what you 
wanted Staff Sergeant (6) to do in order to 
prepare them for interviews with you? 

We would talk to the guards that were going to bring 
them. 


What would you tell them? 
Whenever they’d come. 


What kind of guidance did you provide them? 

We went to the room - which room we were going to use, 
and we would have them bring them in there to us in the 
amount of time that we needed before they were to be 
brought to us. If it was the first person we spoke to, 
we'd ask them to keep their bag on to bring them into 
iS: 


So you asked them to keep the bag on their heads? 
From the EPW facility over to the other building. 


Would you provide any other details about how you wanted 
them to come over to you and what condition you wanted 
them to come over to you? 

No, sir. 


You didn’t discuss with them that they should be fed 
well, or not fed at all? Provided water? Anything 
about any details? 

They were supposed to provide food and water to the 
EPW’s, sir. That’s not my responsibility. 


How much time would you allow to transpire before you 
ultimately interviewed these guys? 

From the time I spoke to the guard, whoever was on duty, 
probably five to ten minutes, and we would have water 
with us to give to them. 


Have you ever had to use any force to compel 

any information from any of the detainees? 

No, sir. Before I met these guys in Task Force Terror. 
No actual war was going On. One of the -- he was an EPW 
at the time, but one of the Iraqis was injured and had 
to hold one of them down so he wouldn’t run away. 

That's about it. 
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At Camp Whitehorse, did you encounter any problems with 
detainees? 
No, sir. 


What were the condition of the detainees at 
Camp Whitehorse before you saw them, generally speaking? 


The condition of the -- they were kept in one room 
inside the concertina wire, and honestly, they were 
kept -- well, as far as I've seen by the 2/25 Marines. 


So 2/25, in your opinion, was doing a good job keeping 
these guys in good condition because when you saw them, 
they seemed to be very healthy? 

Yes, sir. 


Bar none, no exceptions? 

The only time I seen something happen at Whitehorse was 
never -- an individual was brought from the jail out in 
town, and a razor blade was in his mouth. 


Okay. We'll get into that razor blade in a moment, but 

besides that, every person that you’ve met was over the 

course of about a month, three times a week, was in fine 
condition when you talked to them? 

Up lintil. thas, yes; sir. 


Okay. Now, with regard to the razor blade incident, 
tell the investigating officer what you know about that? 
Um, we were leaving the compound, sir, the U.S. Army had 
brought a bus of probably 15 people, if I can remember 
correctly, the corpsman had the first Iragi man strip 
down. I was walking out and heard that somebcedy yelled 
that he had a razor blade in his mouth. I heard, like, 
a tussle, and I turned around and the Iraqi man was on 
the ground and Sergeant Pittman and Lance Corporal (6) 
had him down trying to get the razor blade out of his 
mouth. 


Ald FEGnts 
And that was it. 


And in your opinion, they used the appropriate force to 
get the razor blade out because he could have harmed 


them? 
Yes. He could harm them. 
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Major Paulus wasn’t present during this situation, was 
he? 

I remember seeing Major (b)(6) and Major Paulus both 
there. 


While they were taking the razor blade out of this 
person’s mouth? 
Yes, sir. 


All right. What did you report when you saw to anybody? 
We went back and told our OIC, but with both those 
majors there, I’m just a staff sergeant, they are higher 
ranking than me. 


Okay -- 
And there was nothing wrong that was happening according 
to me. 


They weren’t abusing him? 
No, they were not. 


Just using force to get the razor blade out of the EPW’s 
mouth? 
Right. 


And -- 
And whenever I see it -- 


That was the only time you saw any type of physical 
contact with the EPW’s and the guards? 
Yes. That was it. 


With respect to (b)(6) you said he was speaking normal 
to you, normal, but there were times that he was 
uncooperative with you even, weren't there? 

Right. 


And you stayed with him for about 90 minutes? 
Yes. 


And you said, physically, he seemed to be all right, but 
you said -- what did you say about him mentally? 

He had a -- it was kind of like he had a chip on his 
shoulder where he didn’t want to speak to us. 
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Ts he a hard man to figure out? 

He was until he -- he started talking once he knew that 
he probably wasn’t going to see his family for a long 
time for what had happened. 


It was kind of hard to understand what his desires were? 


You say he -- was it difficult for you to reall et 
feel for what he wanted? an 
We knew what he wanted. He wanted us out of his 
country. Honestly. 


How was his English? 
We spoke through an interpreter. 


Entaicely? 
Yes, sir. 


So he didn’t speak any English whatsoever? 


No, sir. 
Not even plieasentries, like, "no", "yes"? 
No, Sir. 


Overall, the Marines at 2/25 were running a very 
professional facility? 
Yes, sir. 


Was it well supervised? 
Yes, it was. 


No problems whatsoever? 
I never ran into any problems there. 


When you heard that 6) had passed away, was it pretty 
shocking to you? 

It was, and we didn’t know any of the circumstances 
until we arrived in Kuwait. 


And you felt no desire from your team, being the 

HET Team to convey any information to the guard force on 
how to prepare these EPW’s? 

We talked to them. We’d tell them if it was the first 
time we were speaking to them, we'd keep their bag on. 
That way, they wouldn’t see us in case they get released 
and we’re out in town, and they see that and something 
happens to us. That's one reason we would keep them 
bagged. We would ask them before they came over if they 
had spoken to anybody else, if they had been fed, if 
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they had been given water. And like I said before, sir 
we would bring water with us to give them while we? Pe " 
speaking to them. That's all part of the process of 
talking to them. You give them the water, they start 
trusting a little bit more. But we would ask the guards 
before, we would ask if any had been seen by a corpsman 
We would ask the individual when we go in there if they 
had been seen by a corpsman to make sure everything was 


okay. 

O:, And you saw four men present at this facility? 

A. Yes. Two or three different ones. 

Q. And they seemed to be attending to the EPWs or 
detainees? 

As Yes, sir. 

Q. How many detainees in the course of your business at 
Camp Whitehorse approximately did you interview? 

A. I would say anywhere from 30 to 40, sir. 

Oe So you didn't interview every detainee there, just the 
selected ones. Right? 

A. Yes, sir. 

en Okay. And the 30 to 40 detainees that you interviewed, 
did any of them ever complain to you how they were being 
treated? 

Bos No, Sir. 

: Not one? 

A. Not one. 

DC (CAPT JASPER): Thank you. I have no further questions. Thank 
you. 

£0: Lieutenant Folk, or Mr. Zimmermann. 

cc (MR. ZIMMERMANN): Captain Studenka is going to do it. 


CROSS - EXAMINATION 
Questions by the defense [Capt Studenka]: 


ee Good morning, staff sergeant? 
A. Morning, Sir. 
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I just want to pinpoint the time frame of that 
interview, this was the morning after the capture? 
Yes, Sir. 


You say 0800 to 0900? 
From 0800 -- the whole time, sir, or when we started? 


When you started and when you finished? 
Probably 0800 to 0930, sir. It’s a hour to a hour and a 
half. 


And before the interview began, you didn’t actually see 
how (b)(6) yas delivered. Right? 
I did not, sir. 


So he came to you essentially? 


(b)(6) 

Right. 

We went in and spoke to the quards. I don’t remember 
who it was. But Sergeant (p@) let me speak to him, 


he’s the one that actually went in and spoke to the 
guards, and he came over to that room. 


But you guys were already in the room when he -- 
I was. 


-- was delivered to you? 
YOs; 


All right. So you didn’t see how he was transported 
from the holding facility to where the interview 
actually took place? 

NO, sir. 


You didn’t see him travel to come see you? 
No; sir. 


And during this interview, he sat the entire time? 
Yes, sir. 


He wasn’t standing during the interview, was he? 
Ne, sir. 


I think you already said he was sweating during the 


course of that interview? 
Like his forehead, sir. Everybody was sweating but -- 
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Okay; But included in that -- 
Yes. 


And you already kind of described that it appeared that 
he was afraid of the situation? He was afraid of you 
at least? 


Not really -- he was worried. 

Worried? 

Yes. 

Okay. Seemed somewhat irritable to you? 
Yes. 


Did you notice if he was favoring any side, particularl 
as he sat? ze 
Whenever he was sitting down -- the room that we 

used -- we used an old shower for the Army -- Iraqi 
Army, and he was sitting in front of a -- kind of a 
separator. 


A separator? 
It’s a -- how would you say, separator stall. 
Concrete -- 


Partition? 
Yes. 


Okay. 
And he had his flexycuffs on, and he was leaning against 
like this -- 


The witness has just leaned to the right side. Does 
that accurately describe how he was leaning as well? 
Yes. 


And that was throughout the course of this interview? 
He would switch back and forth. 


Favoring his side one way or the other? 
It wasn’t -- he was leaning over. He would sit up 
straight and he was leaning the other way. 


You described to me, at least earlier, that it seemed to 


you he had a bad back. Correct? 
I described. 
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Prior conversation? Fair enough. It seemed that 
he -- at times he was switching, leaning to his side. to 
another side, back and forth? — 


Yes. 


He didn’t say anything during the course of the 
interview? 
He did not, sir. 


And he did at one point request to drink water? 
We asked him, and he drank water. 


Can you describe a little bit about the chip on his 
shoulder, and maybe some of this hostility towards 
Americans. In the course of getting this water, he 
actually wouldn’t taken from you or Sergeant qe) 
Correct: 

NO}. air. 


He would only take that water through the translator? 
Yes, sir. 


And the amount of water was a little less than a cup 
full? 

Yeah. It practically filled his mouth, and that was it 
He did that twice. . 


And during the course of this interview, he wouldn't 
answer certain questions? 


Right. 

And there was no physical contact with ()@) during this 
course of hour-an-a-half interview? 

No, sir. 


And you didn’t see him actually deliver back to the 
holding pen. 

We walked behind as he was being delivered back to the 
compound. There was nothing wrong. We got into our 
Hmmwy and -- 


And left? 
Yes. 


Okay. Thank you. 


714 SOE A NEN sot X 
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Lieutenant Folk? 
Yes, sir. 
CROSS -EXAMINATION 
by the military defense counsel (istLt Folk): 


Captain Studenka went over some of the observations you 
made of @)@6) physical condition during this 
interview, did anything that you observed from Mr . (b)(6) 
leave you to believe that he was suffering from any kind 
of medical condition? 

No, sir. 


Anything that you observed from Mr. (b)(6) basically 
that he was suffering from any kind of physical 
impairment at all? 

No, sir, not at all. 


Now, I want you to run me through this -- your procedure 
while you were conducting these interviews, did you Say 
they were all -- that all these detainees that you 


interviewed were given some kind of medical examination 
prior to your conducting this interview? 

Whenever we go there, we ask that the guard that’s on 
duty, if he’s been seen by a corpsman, if anything was 
found. We also ask the individual when they GOr An 2 


That's one of the questions that you as an interrogator 
asks? 
Yes, sir. 


Okay. 

When they are brought there, there is a corpsman that is 
at the facility. If they are seen by a corpsman that is 
up to whoever runs that facility. IGS not my job). but 
we ask when we go there. 


Did vou recall whether that question was opposed to 


MX . (b)(6) , do you want to see a corpsman? 
Do you want -- we asked him if he had seen a corpsman. 
Okay. 


And, yes, he had. 
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they had been given water. And like I said before, sir 
we would bring water with us to give them while we're 
speaking to them. That’s all part of tne process of 
talking to them. You give them the water, they start 
trusting a little bit more. But we would ask the guards 


before, we would ask if any had been seen by a corpsman. 
We would ask the individual when we go in there if they 
had been seen by a corpsman to make sure everything was 


okay. 

QO. And you saw four men present at this facility? 

A. Yes. Two or three different ones. 

Ou And they seemed to be attending to the EPWs or 
detainees? 

A. Yes, sir. 

Q. How many detainees in the course of your business at 
Camp Whitehorse approximately did you interview? 

A. I would say anywhere from 30 to 40, sir. 

Q. So you didn’t interview every detainee there, just the 
selected ones. Right? 

A. Yes, sir. 

QO: Okay. And the 30 to 40 detainees that you interviewed, 
did any of them ever complain to you how they were being 
treated? 

A. No, sir. 

Ou. Not one? 

A. Not one. 

DC (CAPT JASPER):. Thank you. I have no further questions. Thank 
you. 

IO: Lieutenant Folk, or Mr. Zimmermann. 

cc (MR. ZIMMERMANN): Captain Studenka is going to do it. 


CROSS - EXAMINATION 
Questions by the defense [Capt Studenka]: 


ae Good morning, staff sergeant? 
A. Mornine:. 219% 
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I just want to pinpoint the time frame of that 
interview, this was the morning after the capture? 
Yes, Sir. 


You say 0800 to 0900? 
From 0800 -- the whole time, sir, or when we started? 


When you started and when you finished? 


Probably 0800 to 0930, sir. It’s a hour to a hour and a 


half. 

And before the interview began, you didn’t actually see 

how (b)(6) vas delivered. Right? 
did not, sir. 


So he came to you essentially? 


(b)(6) 

Right. 

We went in and spoke to the quards. JI don’t remember 
who it was. But Sergeant 6) let me speak to him, 


he’s the one that actually went in and spoke to the 
guards, and he came over to that room. 


But you guys were already in the room when he -- 
I was. 


-- was delivered to you? 
Yes. 


All right. So you didn’t see how he was transported 
from the holding facility to where the interview 
actually took place? 

No; ‘Six. 


You didn’t see him travel to come see you? 
No,- 62%: 


And during this interview, he sat the entire time? 
Yes, sir. 


He wasn’t standing during the interview, was he? 
Ne, sir. 


I think you already said he was sweating during the 


course of that interview? 
Like his forehead, sir. Everybody was sweating but -- 
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Okay. But included in that -- 
Yes. 


And you already kind of described that it appeared that 
he was afraid of the situation? He was afraid of you, 
at: Least? 


Not really -- he was worried. 

Worried? 

Yes. 

Okay. Seemed somewhat irritable to you? 
Yes. 


Did you notice 121t Ne was Tavorang any sade, partictlarily 
as he sat? 

Whenever he was sitting down -- the room that we 

used -- we used an old shower for the Army -- Iraqi 
Army, and he was sitting in front of a -- kind of a 
separator. 


A separator? 
It’s a -~- how would you say, separator stall. 


Concrete -- 


Partition? 
Yes. 


Okay. 
And he had his flexycuffs on, and he was leaning against 


like this -- 


The witness has just leaned to the right side. Does 
that accurately describe how he was leaning as well? 
Yes. 


And that was throughout the course of this interview? 
He would switch back and forth. 


Favoring his side one way or the other? 
It wasn’t -- he was leaning over. He would sit up 
straight and he was leaning the other way. 


You described to me, at least earlier, that it seemed to 
you He had a bad. back. “Correct? 
I described. 
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Prior conversation? Fair enough. It seemed that 

he -- at times he was switching, leaning to his side, to 
another side, back and forth? ana 
Yes. 


He didn’t say anything during the course of the 
interview? 
He did not, sir. 


And he did at one point request to drink water? 
Wwe asked him, and he drank water. 


Can you describe a little bit about the chip on his 
shoulder, and maybe some of this hostility towards 
Americans. In the course of getting this water, he 
actually wouldn't taken from you or Sergeant @<@) 
Correct? 

No, sir. 


He would only take that water through the translator? 
Yes, sir. 


And the amount of water was a little less than a cup 
full? 

Yeah. It practically filled his mouth, and that was it 
He did that twice. : 


And during the course of this interview, he wouldn’t 
answer certain questions? 


Right. 

And there was no physical contact with ()@) during this 
course of hour-an-a-half interview? 

No, Sir. 


And you didn’t see him actually deliver back to the 
holding pen. 

We walked behind as he was being delivered back to the 
compound. There was nothing wrong. We got into our 
Hmmwv and -- 


And left? 
Yes. 


Okay. Thank you. 
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cc (CAPT STUDENKA) : Thank you. 

10: Lieutenant Folk? 

DC: Yes, “62E. 

CROSS- EXAMINATION 

Questions by the military defense counsel (lstLt Folk): 

Oy Captain Studenka went over some of the observations you 
made of (6) physical condition during this 
interview, did anything that you observed from Mr. (b)6) 
leave you to believe that he was suffering from 
of medical condition? ‘ a 

A. No, sir. 

o Anything that you observed from Mr. (b)@) basically 
that he was suffering from any kind of physical 
impairment at all? 

A. No, sir, not at all. 

Q. Now, I want you to run me through this -=-your procedure 
while you were conducting these interviews, did you say 
they were all -- that all these detainees that you 
interviewed were given some kind of medical examination 
prior to your conducting this interview? 

dz. Whenever we go there, we ask that the guard that’s on 
duty, if he’s been seen by a corpsman, if anything was 
found. We also ask the individual when they go in -- 

Q. That's one of the questions that you as an interrogator 
asks? 

A. Yes, sir. 

QO. Okay . 

A. When they are brought there, there is a corpsman that is 
at the facility. If they are seen by a corpsman that is 
up to whoever runs that facility. It’s not my job, but 
we ask when we go there. ‘ 

Q. Did vou recall whether that question was opposed to 
MY . (6)(6) _ do you want to see a corpsman? 

qh. Do you want -~- we asked him if he had seen a corpsman. 

Q. Okay. 

A. and, yes, he had. 
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Did he indicate ha he needed to see a corpsman or to aet 
any medical attention? = 
No, Sir. 


And this was all done in his native language, through an 


interpreter? 
Through an interpreter. 


Did he appear to understand the questions that were 
being asked? 


Yes. 

Now, you talked about -- this 50/10 rule, you had never 
heard of it prior to these NCIS agents? 

Raght. 


In your experience of a member of this particular team, 
an intelligence team, would you agree or disagree that 
sleep depravation is completely forbidden for people 
before interviews of HET Teams? 

Sleep depravation? 


Yeah? 
Now, they would be asked to keep them awake. 


So that wouldn't be inappropriate? 
No. 


Okay. And in fact, sleep depravation would be expected 
by people that are going to conduct interviews. Right? 


Of the detainees? 
It's according to who they were, yes. 


And that’s done so that it facilitates your ability to 
get useful information. Right? 
It keeps the shock of capture. 


And the shock of capture is one of the things that you 
can rely on to get that helpful information? 


Yes. 


So sleep depravation in and of itself, is something you 
would expect as a member of the HET Team? 
If we wanted it, we would ask the guards actually to 


keep them awake. 
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So for some detainees that would be something you want 
and for others it would maybe not be? 
Yes. 


And again, if you don’t know the answer to this, of 
course you can’t tell me, but (b)(6) was a relatively 
high detainee in the camp, as far as his potential for 
intelligence? 

For what we captured with him, he was. 


And so he would be a detainee that you probably would 
want the shock of capture to be still fresh in his head 
when you got a chance to talk to him. Right? 

We would, yes. 


And could you give me an understanding of what kind of 
training you've received as a member of one of these 
Human Exploitation Teams, just the length of training 
and what schools you’ve attended? 

We go through a 14-week course, in the NITC, it’s the 
Navy/Marine Corps Intelligence Training Center, four to 
six weeks interrogation training. We had the 
opportunity to go to longer schools. JI have 

not -- actually I was supposed to graduate yesterday 
from SER school, but I’m here. But -- 


Okay. Standard training for somebody in your position 
would be 20 weeks of school approximately? 
Maybe longer, sir. 


And all of that schooling is to teach you how to 
appropriately prep detainees and extract information 
from them? 

Yes, sir. 


If you had seen prisoners or detainees being mistreated, 
that would be a concern to you as somebody who’s in an 
intelligence extraction capacity. Right? 

Yes, sir. 


And the reason that would be a concern to you is because 
somebody being mistreated is probably going to be less 
likely to give you good information. Right? 

That, and it’s wrong. 
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Correct. And had you seén it, you would have done 
something to put a stop to this as a staff sergeant. 
Right? : 

Yes, sir. 


When you say -- 


I’m sorry. Lieutenant Folk, I missed your question before 
that about the mistreatment. Can you repeat that again 
I’m sorry. 


I believe the question, Sir, was, "If he had seen 
prisoners being mistreated, that would have been a 
concern to him from someone in an intelligence 
extraction biilet, and as a staff NCO of Marines. 


by the military defense counsel (IstLt Folk): 


Do -- was it your practice to find out if they spoke 
English or was that something that wasn’t even touched? 
It’s part of our process. We ask him -- you can ask a 


few questions to find out for sure because they lie and 
say they don’t speak English. But there’s certain 
things that you can do to ask, and if they don’t 
respond, then you know that they don’t and you go 
through. -an: interpreter. 


And was that procedure employed regarding (b)6) 
We knew from whenever we were at his house that he 
didn’t speak English. 


Was that -- okay. And finally, vour team, your 

Human Intelligence Extraction Team, you never provided 
any of the guards with specific instructions on how to 
treat prisoners in preparation for theater. Right? 
Other than telling them that this person might 

not -- this person -- the sleep depravation? 

If we wanted to have sleep depravation, we would ask to 
keep them up for an hour or keep them up for a while. 
To bring them in, if we wanted them to keep the bag on 
their heads so they wouldn’t see our vehicle like I 
stated before, if we wanted to keep them flexycuffed 
because they are such a bad guy, and we don’t want to be 
harmed, and in return, we don’t want to harm them, we 


would do that. 


FOLK): All right. Staff sergeant, I don’t have 
any other questions. 
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Thank you, sir. 


I've got some questions. 
EXAMINATION BY THE INVESTIGATING OFFICER 


by the Investigating Officer: 


Did you ever see any -- I’m going to call them EPW's, 
for lack of a better term. And I think that includes 
anybody who was held at that detention facility as a 
prisoner, whether they were enemy prisoners of war, 
common criminals, or detainees. Okay? 

Yes, sir. 


Did you ever see any EPW’s being mistreated by any guard 
as at Camp Whitehorse during the times that you’ve gone 
there to conduct interviews? 

No, sir. 


What would be your definition of mistreatment? 
Mistreatment? 


Yeah. What would be something that you -- if you saw 
it, you'd say that’s wrong, and I’ve got to do something 
about it? 

Beating, kicking, slapping them, pushing them, not 
feeding them, sir. 


And you never saw any of that? 
No, sir. 


Okay. Neither of the FM3452.that was shown to you 
earlier by Captain Francis, you’re familiar with that 
document ? 

Yes, sir. 


And that document prohibits torture of any kind? 
Right. 


And the treatment of EPW’s in order to obtain 
information from them -- or at any time really. 
Correct? 

Yes, sir. 


Now, you had made a statement earlier here today that 
this 50/10 procedure, standing for 50 minutes, Sitting 
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for ten, for hours at a time would be wrong because it 
would be in violation of the Geneva Convention. 


Yes, sir. 


Tell me why you think it’s wrong to have an EPW to 
simply stand and sit, stand and sit, stand and sit? 
Why it’s wrong? 


Right? 
The training we received, that is known as a stress 
position, and we're mot allowed to-do: at. 


What position? 
Stress. 


Stress position? 
Yes, sir. 


Okay. 
Because they are supposed to be allowed’ to do certain 
things. Be comfortable while they are here or in this 


facility. Standing like that or being picked on is 
wrong because if they are older gentlemen, 60 years old 
etc., that can cause harm to their lungs and the 
concertina wire is there, so some of them may fall in 
it, but me personally, with all the training I 

received -- 


All right. Now, did the FM3452 -- there is a paragraph 
that defines what may be torture, and one of the 
examples that is provided, it describes prolonged 
sitting, standing or kneeling. Do you recall that 
particular provision? 

Yes, sir. 


But it adds the phrase in about normal unusual 
positions. Prolonged sitting in an about normal 
position. Similar to what we may have seen with respect 
to some of the prisoners in Vietnam, like, 

Senator McKane. You see some of those pictures where he 
would be tied up -- or his hands tied behind his back 
and having logs or -- you know what I’m talking about . 
Positions that would perhaps cause extreme pain. 
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But do you see the 50/10 procedure similarly, standing 
and sitting, as simply one of those position that may 
cause pain? 

Honestly, sir, like I said, this older persons, it woulda 
cause pain. Especially over there where their medical 
facilities aren’t very up to, you know, they are not up 
to our standards. 


All right. Now, whenever Mr .(b)(6) was Captured 
initially on the 3rd of June, you were present? 
Yes, sir. 


Did you -- were you one of the ones that came into his 
residence? 

No, sir. Sergeant (b)(6) went with Weapons Company, I 
think it was a platoon. To his house. I actually 


stayed back with our company -- 


How far back were you? 
Fifty to a hundred feet, sir. 


Could you see the entry team go into the residence? 

I could see a couple individuals around the house, but 
it was kind of blocked off by trees, and they were in 
front of the house from where I was. 


How long was the entrv team out of your view before they 
re-emerged with Mr. (6) in custody? 
Probably 15 to 20 minutes, sir. 


During that 15 to 20 minutes, you were unable to see 
what was happening inside the residence? 


No, sir. I couldn’t see. 
When Mr. (b)(6) was brought out of the house and back to 
your area, I presume. Raght? 


Yes, sir. 


Then transported back to Camp Whitehorse? 
We went to the -- 


You went in your one direction, but they all came back 

to the same area, let’s say, then, 2/25 ranked weapons 

company took them to Whitehorse, and you went off to do 
your own thing? 

From whenever we captured him, sir? 
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Right? 
We went to another area, Sir. 


I don’t really care where you went, but you went one way 
and they went another way back to Whitehorse, with 


(b)(6) 
Right. 


When (b)(6) came out of the house, did he appear to be 
roughed up, bloodied up, hurt in any way? 
No, sir. 


And when he got back to where you were located with your 
vehicle, how close would you say you got to him? 

I was sitting in the back of the HMMWV. I was sitting 
here. He was probably right there. 


Within a couple of feet of you? 
Yes, sir. 


So you were able to see him pretty well? 
Yes, sir. 


What time of day was it? 
It was -- it’s the even time probably, 1750 whenever we 
had him back at the HMMWV. 


Enough light out? 
Yes, sir. 


And he didn’t appear to you to be hurting in any way 
from the capture, other than maybe mentally, wondering 
what was going on. But physically, he didn’t appear to 
be suffering in any way? 

He seemed fine, sir. I was speaking to him because we 
were going from his house to another residence, and I 
was speaking to him asking certain questions we needed 
before we got there. 


That's right. From (6)(6) residence, you went over to 
where the two brothers were? 
Yes, sir. 


And was he the one that directed you to that location? 
Yes, sir, he was. 


How far a ride was that? 
Anywhere from one to two miles, sir. 
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A very short distance? 

It was a short distance, but it took time because the 
roads were -- for a HMMWV, the roads were real narrow 
and it took a while to get there. : 


And you were within that entire time in the vehicle? 
In the back of the HMMWV with Lance Corporal 


(b)(6) J. 


Mr . ()(6) -- was there a translator or interpreter 
there? 
Yes -- 


And through the interpreter, through the lance corporal 
Gid MY .(p)@6) you know, voicé any problems that he may. 
have been experiencing? Maybe medically, physically, or 
otherwise that required some attention or you thought 
required some attention? 

He did not. 


And then after the capture of the brothers a couple of 
miles away, that’s when you all split up, and you went 
to do another mission? And the Marines took -- when 
2/25 took (b)(6) and the two brothers back to 

Camp Whitehorse” 

We went back to see our OIC, and they took him to 
Whitehorse. 


So you split up at that point? 
Yes. 
And you didn't see) 


until the next day? 
Yes. diss base 


And the next day appeared to be roughly the same 
physical, medical condition that you saw him that 
previous evening? 

Yes. 


No different than appeared to be -- did you see 
any marks, bruises on his face? 
No; Sar, 1. did nor. 


What was he wearing? 


His destasha. It’s a like a white gown that the men 
over there wear. 
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All right? 

And that's it, sir. 

And what part of his body -- of his head is exposed when 
they are wearing that gown? 

Um, it cuts down on their neck, sir. Their legs and a 


little bit of an arm. 


Did you notice anything unusual about any part of his 
body that you could physically see? 
No, sir. 


Any marks, bruises, cuts, anything like that? 
I did not. 


I believe those are all the questions I have. 
Captain Francis, do you care to do any redirect? 


Yes, sir. 


REDIRECT EXAMINATION 
by the government: 


I just want to clear up this one issue. Um, Staff 
Sergeant ()@) did either you or any of your team 
during the interview with (b)(6) » kick, hit, punch, or 
choke (6 in any way? 

No, sir. Nobody laid a finger on him during the 
interview process. The only person that I know actually 
touched him at all was Sergeant (6) when he brought 
him back to the vehicle when he was captured. 


All right. Thank you. That’s all I have. 


Any recross? 


[END OF PAGE] 
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DC (CAPT JASPER): Yes, sir. 


RECROSS- EXAMINATION 


Questions by the military defense counsel (Capt Jasper): 


one Just one question for you staff sergeant, would you 
agree that having someone stand for 50 minutes followed 
by the sitting for ten minutes would basically -- would 
require them to stay up, it would keep them awake? 

A. It would keep them awake, sir. 

pC (CAPT JASPER): Thank you. 

TCs Sir, can I have one follow up question to that? 

TO: Let me go through other counsel, see if there’s 
any other -- 

DC (1STLT FOLK) : Yes, sir. 


Questions 


Q.. 
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RECROSS -EXAMINATION 
by the milatary defense counsel {1stLt Folk): 


Staff Sergeant, you said certain detainees, one’s where 
you wanted this shock of capture to be a little bit more 
fresh in their heads, you had asked that have them sleep 
deprived. Did you ever give any guidance on how to 
accomplish that or was it just basically keep them up? 
You ask the question, sir, if we wanted intelligence 
from certain individuals that we would ask this -- me, 
personally, in Iraq, for Iraqi Freedom and seven months 
spent there, I never asked anybody to Stay awake. 


Okay. Based on your time at Camp Whitehorse, you said 
some of these people, you asked to have them kept up? 
Um- hmm. 


Do you know if any specific guidance was given as to the 
Camp Whitehorse Marines to accomplish that? 

I don’t know. Like I said, I never asked anybody to 
stay awake. 
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Finally, you said you arrived at Camp Whitehorse on 
9 May? 
I arrived in Nasariyah on 9 May. 


Okay. Now, when would you have started at Camp 
Whitehorse? 
Probably the 12th. 


Was there a pre-existing kind of SOP in existence when 
you checked in on the 12th of May then? 
I’m not sure, sir. 


Okay. 
The 15th MEU was there prior to us -- or prior to the 
actual team, HET 16, that was in An-Numania. It came 


down because task force terror was leaving to join this 
team. 


FOLK): Thanks, Staff Sergeant. 

Captain Francis? 

He asked my question. 

I have a couple of follow-ups now. I’m sorry. 
EXAMINATION BY THE INVESTIGATING OFFICER 

by the Investigating Officer: 


Staff Sergeant (b)6) the many times that you would 
go to Camp Whitehorse to conduct interviews or 
interrogations of prisoners, did you ever go into the 
holding buildings that were there where prisoners were 
kept before they were brought to the building where you 
were conducting the interview? 

Yes, Sir; 


Did you do that on every occasion when you went to do an 
interview? 

Not every occasion, sir. If they had certain articles 
that were tagged, we would look at what they had. 


The personal possessions of the EPW’s? 
Yes, sir. 
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So those would be kept at the detention -- holdj 
building? ones 
They were right in with the individuals, but the 

é F Leder A were 
kept in -- I think they had them on a rack or cr ee 


where they kept some of the stuff. 


On three occasions, when you went to the holding 
building, did you see EPW’s standing? 
Standing -- 


Did they appear to be standing not on their own, but 
being standing because they were told to stand? 

I never seen anybody told to stand. I seen them 
standing and moving -- 


Moving around? 
Or going to the restroom that was in the actual 
building. 


Did you ever see any EPW’s basically -- for lack of the 
a better word, standing at attention or standing at ease 
or just standing because it looked like that was what 
they were supposed to be doing? 

I never saw that. 


Okay. I have no other questions. Any in light of the 
ones I just asked. 


No, Sir. 
(CAPT JASPER) : No, sir. 
(CAPT STUDENKA) : No, sir. 


(1STLT FOLK): No, sir. 


All right. Any need to have staff Sergeant (b)@6) 
available for recali? 


No, Sir. 
(CAPT JASPER) : No, Sir. 
(CAPT STUDENKA): No, sir. 
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Okay. Stati Sergeant, you are free to go == and are you 
going be able to graduate from SERE school or is 


that -- 


It’s -- that was the staff academy, sir, but I finished 
that and I was supposed to go to SERE school, but -- 


Because of this, you didn’t go? 


No, sir. 


Sir, it’s being captive in sort, provide a letter for him 
and maybe he'll get the credit. 


I’m going back an a couple of weeks. 


Ali right. All raght. Well, you"*re ‘excused.  You’re free 
to go about your duties. I would just ask you not to 
discuss your testimony with anyone other than the 
attorneys involved in this case, or any other attorney 
that may question you that’s representing any other " 
Marines that may be related to the investigation to 


this. 


Also, there is media interest in this case, I don’t know 
if you knew that or aware of that, but it’s been 
reported. Someone from the media, they may try to 
dontack vou. i canst tell yor not to-talk. to.-chem,. Dut 
it would probably be best that you not do that. If you 
do, be very cautious about what you say to them. Don’t 
say anything that you wouldn’t want repeated in an open 
court. I know that you and another Marine may have been 
concerned about your identity, but rest assure that your 
identity will not be published in the newspapers or on 
the T.V. or anything like that. Okay? 


Yes, Sir. 


Thank you. You’re excused. 


The witness withdrew from the courtroom. 
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Captain Francis, would you like to call your next witness? 
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SYNOPSIS OF TESTIMONY OF COL (RET) F.M. LORENZ 


If Colonel (Ret) F.M. Lorenz, U.S. Marine Corps, were to testify at trial the government 
expects he would testify as follows: 


Co] Lorenz would testify as to the duty of care required of U.S. Marines in regards to 
detainees or prisoners of war during a time of armed conflict. It is expected he would 
testify that Marines owe such individuals a duty to avoid harming them unless for just 
cause, such as self-defense. Marines also owe such individuals a duty to provide them 
proper medica] care when they are ill or injured. 


Col Lorenz would also Jay the foundation for the base documents that give rise to this 
duty of care. These base documents include the Geneva Convention and applicable U.S. 
regulations and Department of Defense orders and regulations making the protocols of 
the Geneva Convention applicable to U.S. PeIVce TAGES. 4% 
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UNITED STATES MARINE CORPS 


SIERRA JUDICIAL CIRCUIT 
UNITED STATES ) GENERAL COURT-MARTIAL 
) 
V. ) DEFENSE MOTION 
) FOR APPROPRIATE RELIEF 
Clarke A. Paulus ) (Severance of Offenses) 
(b)(6) ) 
Major ,) 2 August 2004 
U.S. Marine Corps ) 


a a a 


1. Nature of Motion: Pursuant to Rule for Courts-Martial (R.C.M.) 906 (b) (10), the defense 
requests a severance of some of the charges filed against Major Paulus. In particular, the defense 
requests that the charges facing Major Paulus be handled at two separate courts-martial. One 
court-martial would address the charge and specification relating to the aggravated assault, and 
the other courts-martial would address all charges and specifications relating to the maltreatmerit 
and wiJful dereliction of duty. 

2, Summary of Facts: The various allegations in this case divide neatly into two distinct 
categories: (a) Charge I. Charge J, and Additional Charge (hereinafter referred to as the 
maltreatment and dereliction charges) and Charge IV (herinafter referred to as the aggravated 
assault charge). 

3. Discussion: 

a. R.C.M. 906 (b) (10) authorizes severance of offenses in order to ‘‘prevent manifest 
injustice."’ See also, U.S. \. Curry, 31 M.J. 359 (C.M.A. 1990). Approval of this request is, 
indeed. necessary in order to prevent Major Paulus from suffering manifest injustice. The 
defense concedes that R.C.M. 601(e) (2) permits the joinder of offenses in the discretion of the 


convening authority. Curry , 31 M.J at 375. Additionally, the courts have ruled that the ‘spill 
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over effect may be compensated for by adequate instructions to members admonishing them no: 
to merge evidence.”” Hogan. 20 M.J. at 73; U.S. v. Foster, 40 M.J. 140 (C.M.A. 1994). Such 
preemptive action. however. 1s not always adequate, and in cases where such action is deemed 
inadequate, severance is warranted. U.S. v. Haye, 29 M.J. 213 (C.M.A. 1989). The court’s 
analysis in Haye is particularly applicable to the present case. In Haye, the court overturned one 
of 2nd Lt Naomie Haye’s two adultery convictions because they had been tried together. The 
court supported it’s ruling with a determination that ‘‘we believe it would have been impossible 
for a rationa) fact finder, under any circumstances, to separate the evidence of one specification 
from the other.”’ /d at 214. See also, U.S. v. Palacios, 31 M.J. 366 (C.M.A. 1993) (Impreperly 
admitted evidence regarding one rape charge held to have prejudiced accused regarding 
conviction on separate rape charge.) The court explained that ‘‘where the criminal intent 
involved in two offenses is similar (although the offenses themselves are unrelated) and. 
significantly, where the proof of one would not be admissible to prove the other, there is serious 
danger that overwhelming proof on one will ‘spill over’ and prejudice a legitimate defense to 
another.’ Jd at 215. 

b. Major Paulus’ case presents the same concerns that existed in Haye. The court noted in 
Haye that one “‘test that might be used in judging the possibility of spill over is to determine 
whether the evidence presented as to one charge would be independently admissible to prove the 
other."’ Jd. The defense believes that the charges relating to the alleged aggravated assault 
would not be independently admissible afer the Military Rules of Evidence to prove the 
maltreatment charges and dereliction of duty charge. Nevertheless, by the very nature of the 
charges and their similar elements, there is a significant risk that court-members would blend the 
charges together. Furthermore, the ‘‘rules regarding admissibility of uncharged misconduct... 
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do not become the primary test for severance. That remains as expressed in RCM 60] (e) (2) and 
906 (b).” Curry. 31 M.J. at 375. In other words, the test for severance of charges always 
remains ‘‘manifest injustice.” 

c. In the present case, the volume of similarly related charges could very likely lead to 
prejudicial ‘‘spill over.’” The aggravated assualt charge, which the IO officer says had no 
probable cause to go forward, would allow the government to put on evidence that (b)(6) 

(b)(6)  sufferered a broken hyoid bone; even though the Article 32 established through expert 
testimony. that (b)(6) — hyoid bone could not have been broken from Major Paulus’ order to 
move him by the neck. Addtionally, the fact that (6)(6) suffered a broken hyoid bone, which the 
defense contends can only come in evidence through the prosecution of aggravated assualt, will 
unduly predjudice Major Paulus by spilling over to the maltreatment or willful dereliction 
charges. The government is charging Major Paulus with aggravated assualt to get the broken 
hyoid bone fact in evidence. Consequently, judicial prudence dictates that the offenses that are 
significantly different in temporal and factual nature should be severed. Furthermore, the defense 
notes that severance and protection against ‘‘spill over’’ is exceptionally crucial given the 
significant maximum punishment Major Paulus faces from these charges. A conviction resultir.g 
from “‘spill over’’ could significantly compound any potential sentence Major Paulus might 
receive. 

4. Relief Requested: Defense requests that Charges ], Il, and Additional Charge ] be resolved at 
one court-martial and Charge IV be severed and resolved at a separate court-martial. 

5. Evidence: The defense requests that the charge sheet be considered in support of the motion. 
Other documentary evidence may also be submitted in support of the motion. 


6. Argument: The defense requests oral argument on this motion. 
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T.F. JASPER 
Captain USMC 
Military Counsel 


A true copy of this motion was served on trial counsel on | lac us 2004. 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


U.S. Marine Corps 


) 
UNITEDSTATES ) GENERAL COURT-MARTIAL 
) 
v. ) 
) MOTION TO COMPEL 
CLARKE A. PAULUS ) PRODUCTION OF WITNESSES 
(b)(6) ) 
MAJOR ) 
) 
) 


1. Nature of Motion. The defense moves the Court, pursuant to Rules for Court-Martial 703. 
905(b)(4). and 906(b)(7) and 1001(e), Manual for Courts-Martial, 2002, and the Sixth 
Amendment to the United States Constitution, to order the government to produce a certain 
necessary and relevant material witnesses for the defense on the merits and possibly in 
sentencing. 
2. Summary of Facts 

The defense has requested that the government produce Colonel Joseph Osterman, Lieutenant 
Colonel Bradley Shumaker, and Lieutenant Colonel Greg Habel to testify at Major Paulus’ 
Genera] Court Martial. All the witnesses will testify regarding Major Paulus’ good military 
character, possibly character for truthfulness, and if necessary will provide extenuating and 
mitigating evidence on Major Paulus’ behalf. They are all willing to accept invitational travel 
orders. The government has not agreed to produce these witnesses and claims they are 
cumulative. 


3. Discussion 


2 2 


a. The requested witnesses denied by the Government are clearly necessary, relevant. and 
materia] in establishing Major Paulus’ defense. 

b. The production of defense witnesses is not some sort of discretionary process by which the 
government determines who it feels is appropriate to produce. The defense is entitled to the 
production of all witnesses whose testimony is material, relevant, and not cumulative. The 
Government may attempt to argue that they have an obligation to not spend money lavishly and 
that they are merely watching the purse strings. The argument is unfounded and contrary to the 
law. When the Government attempts to court-martial a Marine who faces the possibility of 
confinement, it must be committed to bringing the necessary witnesses to which the defense 
requests and is entitled. 

c. A somewhat similar situation was considered by the Court of Appeals for the Armed 
Forces (then Court of Military Appeals) in the case of U.S. v. Willis, 3 M.J. 94 (1977). In Wills, 
the defense requested several witnesses. After balancing his perceived benefit to the accused and 
the availability of the witnesses, the convening authority concluded that availability was not 
required as a matter of law and denied the request. The Court held that this type of balancing 
was legally defective. It further articulated that ‘‘‘materiality’ was not susceptible to gradation. 
The testimony of a given witness either is or is not material to the proceeding at hand.’’ Jd. 
Quoting from its opinion in U.S. v. Carpenter, 24 U.S.C.M.A. 210, 51 C.M.R. 507, the Court 
held “Once materiality has been shown the government must either produce the witness or abate 
the proceedings.” Jd. 

d. The test concerning the production of witnesses was articulated by the Navy Marine Corps 
Court of Criminal Appeals in the case of U.S. v. Allen, 31 M.J. 572 (NMCCA 1990). The court 


started by acknowledging that the right to compel attendance of witnesses was not absolute: tie 
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meets its burden, the witness must be produced. The court also granted the trial judge some 
discretion in determining whether or not to require personal attendance of a material witness. It 
stated that the judge must balance the following factors: 
issues involved in the case and importance of requested witness to those issues: 
whether witness was desired on merits or on sentencing; whether testimony of 
witness would be merely cumulative; availability of alternatives to personal 
appearance of witness such as depositions, interrogatories, or previous testimony; 
unavailability of witness; whether requested witness is in the armed forces or 
subject to military orders; and whether absence of witness will adversely affect 
accomplishment of an important military mission or cause manifest injury to the 
service. Considerations other than materiality have no role in determining 
whether the Government must produce a requested witness; thus, inconvenience, 
cost, or distance of the witness from the place of trial are not considerations 
allowing the Government to escape its responsibility for providing witness. 
Id. Here, the witnesses are desired on the merits and are essential to the case. Defense has 
contacted these witnesses and they have indicated that they are available for this court martial. 
No substitute for live testimony exists or is a satisfactory substitute, as it would be unfair to 
require the defense witnesses to appear by telephone, while the government is allowed to present 
its witnesses in the courtroom for the trier of fact. As such, the defense requests that the military 
judge order the witnesses production or abate the proceedings. 

e. Even a stipulated expectation of testimony is not sufficient in this case. The Navy Marine 
Corps Court of Criminal Appeals held in the case of U.S. v. Jones, 20 M.J. 919 (1985), a 
stipulation of expected testimony is the least desirable alternate form of presenting testimony. 
The court opined that a stipulation may be an acceptable alternative where it accedes to a simple 
and uncontroverted issue of fact, but not where a prospective witness’ testimony goes to the very 
core of what is at issue. Should it assist the trier of fact in resolving the ultimate issue of guilt or 


innocence. a stipulation of testimony is not an acceptable alternative. Jd. Given the serious 


nature of the charges in this case and irreversible damage that could be done to Major Paulus’ 
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reputation. the live production of all requested witnesses is required under the law. The 
witnesses denied by the government will present substantive testimony directly related to the 
charges in question. Al] witnesses testimony are directly relevant to the good military character 
defense and will show that Major Paulus is not the type of person who would intentionally or 
willfully commit misconduct as alleged. Additionally, these witnesses are relevant to show that 
Major Paulus is the type of person who would testify truthfully, if he elects to take the witness 
stand on the merits. From Major Paulus’ entire military career, the defense has selected a core 
group of witnesses to highlight how Major Paulus behaved both professionally and socially, his 
character and his reputation for truthfulness. The selection of witnesses is not some discretionary 
process by which the government determines who it feels is economical and convenient to 
produce. 
4. Relief Requested. The defense requests that the court order the production of the requested 
witnesses. 
5. Evidence. The defense will provide documentary evidence in support of this motion. Please 
see attached defense witness request and government response. 
6. Oral Argument. The defense desires to make oral argument in rebuttal. 
pera et 
-. PER 
Captain, USMC 
Detailed Defense Counsel 


CERTIFICATE OF SERVICE 
A true copy of this motion was served on Trial] Counsel on this 6th day of AUGUST, 2004. 
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UNITED STATES MARINE CORPS 
Legal Services Support Section Deltz 
lst Force Service Support Group 
Box 555607 
Camp Pendleton, California 92055-5607 
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2 Aug 04 
From: Keith Higgins (lead counsel) and Captain Tom F. Jasper (detailed counsel} 
To: Commanding Officer, Marine Corps Base, Camp Pendleton, California 
Via: Trial Counsel 


Subj: ADDITIONAL REQUEST FOR PRODUCTION OF WITNESSES FOR THE GENERAL COURT 
MARTIAL OF MAJOR CLARKE A. PAULUS, U.S. MARINE CORPS 


Ref: (a) Article 46, UCMJ 
(ob) R.C.M. 703 (c) (2) (B), MCM, 2002 


1. Pursuant to the references, the defense in the subject case respectfully 
requests that the following individuals be produced to testify at the trial or 
sentencing phase of the subject court-martial: 


a. Sergeant (b)(6) Headquarters and Headquarters Squadron, MCAS, 
Camp Pendleton, California. Phone (b)(6) Summary: Sergeant b)(6) is a 
weather forecaster and will provide testimony about the weather temperature in 
An-Nasiriyah Iraq on June 5, 2003. 


jen Colonel (b)(6) 3 Commanding Officer, 25° Marine Regiment, 
4 Marine Division. Phone# (b6)(6) Summary: Colonel (p 6) was Major 
Paulus’ Battalion Commander from October 2000 to April 2002. Colonel (b)(6) 
wili testify to Major Paulus’ good military character and character tor 
truthfulness on the merits and, if necessary, sentencing. 


om Lieutenant Colonel ()(6) » Insvector-Instructor, 2/23. 
Phone# DSN 672-6435. Summary: Lieutenant Colonel b)\(6 was Major Paulus’ 
Company Commander from April 1994 to February 1996. Lieutenant Colonel (p)@6) 
will testify to Major Paulus’ good military character and character for 
truthfulness on the merits and, if necessary, sentencing. 


d. Lieutenant Colonel (Retired) (b)(6) Regional Coordinator of 

MCU, Camp Pendleton, California. Phone# DSN 365-8400. Summary: b : was 

97 1999, (6) ill 
Major Paulus’ Battalion Commander from July 19 to June : wi 


testify to Major Paulus’ good military character and character for truthfulness 
on the merits and, if necessary, sentencing. 


ey, Lieutenant. Colonel (b)(6) Inspector-Instructor, 2/25, Garden 
City. Phone# (b)(6) ie Summary: Lieutenant Colonel (b)(6) is Major Paulus’ 
current Officer-in-Charge. Lieutenant Colonel (b)(6) . Will testify to Major 
Paulus’ good military character and character for truthfulness on the merits 
and, if necessary, sentencing. 


SUBJ: ADDITIONAL > J REQUEST IN THE CASE OF oe WO ics: Clarke A. 
Paulus, USMC 


2. These witnesses are necessary and relevant to the defense or extenuation and 
mitigation for the subject court-martial. 


3. If it is the government's position that any of these witnesses will be 
unavailable for the court-martial, please inform defense counsel of this as soon 
as possible. The defense has not been provided the names of government 
witnesses, thereby subjecting this list to possible future changes. 


7. FA 


T. F. JASPER 
Captain, U.S. Marine Corps 


I served a copy of this document on trial counsel on 29 July 2004. 


T. F. JASPER 
Captain, U.S. Marine Corps 
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Jasper Capt Thomas F Jr 


From: Francis Maj Leon J 

Sent: Wednesday, August 04, 2004 12:02 PM 
To: Jasner Cant Thomas F .Ir 

Cc: (b)(6) 

Subject: RE: Maj Paulus additional witness request 
Gentlemen, 


The government will produce (b)@) 


VIR 
Maj Francis 
soene Original Message----- 
From: Jasper Capt Thomas F Jr 
Sent: Monday, August 02, 2004 10:32 
To: Francis Maj Leon J 
Subject: Maj Paulus additional witness request 


<< File: Paulus witness request.doc >> 
V/IR 
Capt Jasper 


Are others are denied as cumulative. 
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GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES 


CLARKE A. PAULUS 
MAJOR 
USMC ) 
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) 
) 
i ) MOTION TO SUPPRESS 
) 
) 
) 


L, Nature of motion. This is a motion to suppress 
all statements made to Major (b)é6) on 6 June 


2003 and all derivative evidence therefrom. The statements 
were obtained in violation of Major Clarke A. Paulus’ 
rights under the 5°? Amendment, M.R.E. 304, M.R.E. 305, and 
UCMJ Article 31(b). The defense also respectfully requests 


the court to suppress all evidence derived from those 


statements. 
2. Summary of Facts. Major ()6) “was acting in his 


official capacity as Major Paulus’ Company Commander during 


the detention period of (b)(6) . Major 
Paulus was Major (b)(6) executive officer. Both Major 
Paulus and Major (b)(6) were on active duty for 2™? 


Battalion, 25** Marines, 1°* Marine Division (hereinafter 
referred to 2/25) conducting 24-hour operations in support 
of Operation Iraqi Freedom in An-Nasiriyah, Iraq. When 


(b)(6) was found dead on the early hours of 6 June 2003, 


oad =] 


Major (6)(6) ordered Major Paulus to write a statement 
concerning everything that transpired when (b)@6) arrived to 
Camp Whitehorse on 3 June 2003 until he was found dead on 6 
June 2003. Major Paulus was not read his Article 3lb 
rights and he simply complied with Major (b)6) order to 
write a statement. 

On 11 June 2003, Major Paulus was ordered by his 
Battalion Commander, Lieutenant Robert (by) , to go to 
Camp Commando, Kuwait to be questioned by NCIS. On 12 June 
2003 he was questioned by Agents (¢@) and (b)(6) was 
put up at Camp Commando and could not leave without 
government transportation. Further, there were not defense 
counsels in the near vicinity. In the late morning of 12 
June 2003, Agent (b)6) and Agent (b)(6) questioned Major 
Paulus for two hours without reading him his Article 31 (b) 
rights. Agent (b)(6) then asked Major Paulus to come 
back the following day and provide a written statement. 

On 13 June 2003, Agent (6) provided Major Paulus 
an already prepared written statement in Kuwait City, 
Kuwait, which was drafted from Major Paulus’ 6 June 2003 
Statement and notes from Major Paulus’ interrogation on 12 
June 2003. Subsequently, Major Paulus was advised that he 


was suspected of dereliction of duty. Of note, the 12 June 


0 2 


2003 NCIS interrogation notes have still not been provided 
to the defense. 
In July 2004, the government charged Major @e) 
with willful dereliction of duty and maltreatment for the 
same alleged misconduct that Major Paulus was charged with. 
3. Discussion. 
A. Major Paulus’ written statement to 
Major (b)(6) on 6 June 2003. 

M.R.E. 304(a) states that an involuntary statement or 
any evidence derived therefrom may not be received into 
evidence. See also U.S. v. McCoy, 31 M.d. 323, 328 (CMA 
1990), citing Mincey v. Arizona, 437 U.S. 385 (1978) and 
Miranda v. Arizona, 384 U.S. 436 (1966). M.R.E. 304 (c) (3) 
defines “involuntary” as inter alia, a statement obtained 
in violation of the Fifth Amendment or Article 31(b) ucmg. 
M.R.E. 305(b) defines an interrogation as any formal or 
informal questioning in which an incriminating response is 
sought or a reasonable consequence of the questioning. See 
also U.S. v. Davis, 36 M.J. 337 (CMA 1993). 

The duty to advise a suspect of his Article S10() 
rights arises when a two-prong test is met: 1) When the 
questioner was acting officially in his inquiry, and 2) 
when the person questioned perceived the inguiry as more 


than a casual conversation. U.S. v. Williams, 39 M.J. 758, 
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762 (ACMR 1994), citing U.S. v. Duga, 10 M.J. 206, 210 (CMA 
1981). Simple statements like “Where is it?” have been 
held to be interrogations. U.S. v. Kosek, 41 M.J. 60 (CMA 
1994). 

The first part of the test is easily met. Major 
Paulus was working for Major (b)(6) , Commanding Officer of 
Camp Whitehorse and Major Paulus’ company commander, in his 
official capacity as executive officer and Officer-in- 
Charge of the Camp Whitehorse detention facility on 6 June 
2003. Second, Major (b)(6) was not making casual 
conversation with Major Paulus when he ordered him to 
provide a written statement to NCIS. He was speaking to 
Major Paulus not as a friend or in any other personal 
capacity. Given the circumstances involving a dead man, 
and the fact that Major Paulus was ordered to provide a 
written statement as to the surrounding circumstances 
involving (b)(6) entire Camp Whitehorse detention stay by 
his own company commander, Major Paulus understandably 
perceived the order as more than a casual conversation. 

Moreover, Major Paulus’ 6 June written statement must 
be suppressed because Major (b)(6) reasonably suspected 
Major Paulus of committing an offense. M.R.E. 305(c) 
prohibits anyone subject to the U.C.M.J. from interrogating 


someone suspected of an offense without (1) informing the 
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suspect of the nature of the accusation; (2) advising the 
suspect that he has the right to remain silent; and (3) 
advising the suspect that any statement made may be used as 
evidence against the suspect in a trial by court-martial. 
M.R.E. 305(a) classifies statements obtained in violation 
of this as “involuntary” for purposes of M.R.E. 304(a)‘s5 
prohibition. 

As evidenced in Major (b)(6) Article 32 testimony 
during Major Paulus’ Article 32 hearing on 26 November 
2003, Major (6) was standing directly next to Major 
Paulus when Major Paulus ordered Lance Corporal (b)(6) 

(b)(6) to remove detainee (b)(@6) out of the Camp 
Whitehorse prisoner holding cell to be cleaned of feces. 
The Government has since charged Major (b)(6) with willful 
dereliction of duty, which encompasses this “dragging 
incident.” Hence, the Government. acknowledges and must 
concede that Major (b)(6) had knowledge, and in his mind, 
reasonably suspected that Major Paulus committed an offense 
when he later ordered Major Paulus to write a statement on 
6 June 2003 for the benefit of NCIS. Clearly, the alleged 
offense was committed before Major (b)(6) ordered Major 
Paulus to provide a written statement capturing this entire 
3-day period. Specifically, when ordered to provide the 6 


June written statement, Major Paulus was at not informed of 


wa 
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the nature of the accusation against him, of his right to 
remain silent or advised that any Statement elicited from 
the interrogation may be used against him in a trial by 
court-martial. 

Hence, Major Paulus’ 6 June 2003 statement was 
involuntary and in violation of his rights under Article 
31(b) and the Fifth Amendment of the U.S. Constitution. 
Therefore, all statements made to Major (b)(6) and 
evidence derived therefrom, must be suppressed. 

B. Statement to(b)(6) on 13 June 2003. 

The written statement made by Major Paulus to Agent 
(b)(6) is admissible “if the government establishe[s] 
that [they] were preceded by an Article 31(b) warning and 
[were] not the product of an earlier violation of Article 
31(b).” U.S. v. Spaulding, ao Mow T66;,: L6) (C2Mo aw: 1989). 
In determining whether a statement is a product of an 
earlier violation, “[t]he appropriate legal inquiry 
is whether [the] subsequent confession was voluntary 
considering all the facts and circumstances of the case. 
U.S. v. Steward, 31 M.J. 259, 265 (C.M.A. 1990). 

Factors which have been used in this “totality of the 
circumstances” test include: the time lapse between 
questioning periods; whether the questioner made 


bootstrapping references to or relied upon prior admissions 
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in seeking a subsequent statement; whether the accused was 
given cleansing warnings; and whether the accused 
acknowledged that the prior admission did not influence the 
decision to incriminate himself again. U.S. v. McCaig,. 32 
M.J. 751, 753 (ACMR 1991). 

It is important to consider the short time lapse 
between the interrogations. In Phillips approximately 
thirty days passed between the two interrogations. 
Nevertheless, the Court of Military Appeals found that 
second confession and sworn statement inadmissible since 
the investigator had “bridged the gap” between the two. 
Phillips supra at 81. 

In Phillips the Court of Military Appeals suppressed 
the accused's subsequent confession because it determined 
that the questioner had “bridged the gap” by using the 
earlier unlawful confession as a starting point to question 
the accused. 32 M.J. 76, 80 (C.M.A. 1991). In that case, 
the questioner who obtained the subsequent confession was 
not present at the earlier confession; however, he did 
indicate to the accused that he was aware of the earlier 
confession and used the earlier unlawful confession as a 
starting point to question the accused. 

Similarly, the questions Agent (b)(@) asked Major 


Paulus were framed from the prior 6 June Major Paulus 
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written statement that was before him, eliciting 
incriminating responses from Major Paulus. Agent (b)(6) 
was not present for the production of the 6 June 2003 Major 
Paulus statement, but he did obtain the statement before 12 
June 2003. Major Paulus personally saw Agent (b)(6) in 
possession of his 6 June statement in Kuwait on 12 June. 
During the interrogation on 12 and 13 June, Agent (b)(6) 
used Major Paulus’ 6 June statement to frame the questions 
he asked Major Paulus. The explicit and implicit 
bootstrapping references Agent (b)(6) made to the prior 
improperly obtained confession make the confession a 
product of the previous Article 31(b) violation. 

Before Agent (b)(6) - began questioning Major Paulus 
he read aloud to Major Paulus the rights listed on the 
“Military Suspect’s Acknowledgment and Waiver of Rights” 
form. He had Major Paulus put his initials next to each 
right. Agent (p)6) was aware of Major Paulus’ prior 
statement. Thus he wrote out a purported Cleansing warning 
to cure previous defects. Specifically, he wrote, and had 
Major Paulus initial next to, “(1) I have been advised 
that: any prior illegal Admissions or other improperly 
obtained evidence which incriminated you can not be used 
against you in A trial by court martial.” This “cleansing” 


statement is confusing, lacks clarity, and is full of 
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legalese. Agent (b)(6) . did not explain what admissions 
were “illegal” or “improperly obtained.” Thus, Major 
Paulus was required to make a legal analysis in determining 
whether or not any previous admissions were illegal or 
improperly obtained. Major Paulus has had no legal 
training and has no basis for knowing what is and is not 
illegal or improperly obtained evidence. If he had been 
given a clearer “cleansing” warning, he would not have made 
any incriminating statements to Agent (b)(6) 

AS an experienced investigator, Agent (b)(6) is well 
aware that he could have informed Major Paulus of his 
rights in a clearer, non-legalistic manner. Agent 
(b)(6) statement deviates so much from an acceptable 
cleansing warning, is so confusing, unclear, and full of 
legalese that it subverts the entire purpose of having a 
cleansing warning. Agent (b)(6) cleansing warning 
makes an end-run around Major Paulus’ rights under the 
Fifth Amendment and its progeny. Hence, the written 
statement ee Major Paulus to Agent (b)6) area 


product of the earlier Article 31(b) violation. 


Major Paulus’ prior confession to Major (b)@6) 
influenced his decision to make a verbal statement to Agent 


(b)(6) - Major Paulus felt that since he had already 


provided a written statement to his Company Commander, 
Major (b)(6) , there was no point in not repeating what he 
had already stated to MajOr (b)6) on 6 June 2003. 


In order to admit a confession into evidence, the 


Government must prove by a preponderance of the evidence 


that it “was not made as a result of the guestioner’s using 


earlier, unlawful interrogations.” Phillips supra at 80- 
81. Under a “totality of circumstances” test, clearly 


Major Paulus’ prior unlawful interrogation led him to make 
an involuntary confession to Agent (6) Agent 
(b)(6) improperly used the earlier confession to form 
the basis of his interrogation. Thus, all the statements 
made to Agent (b)(6) are involuntary and inadmissible 
despite the warnings administered by Agent (p@) on 
this basis. 

Most recently in June 2904, The United States Supreme 


Court in Missouri, Petitioner v. Patrice Seibert, 124 S.ct. 


2601, held that the question-first tactic by government 
agents effectively threatened to thwart Miranda’s purpose 
of reducing the risk that a coerced confession would be 
admitted. When a confession obtained through “question- 
first” interrogation is offered and challenged, attention 
must be paid to conflicting objects of Miranda and question 


first. Question-first’s object, however, is to render 
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Miranda warnings ineffective by waiting to give them until 
after the suspect has already confessed. In Missouri v. 
Siebert, the suspect was brought to the police station 
where the Officer questioned her for 30-40 minutes, 
obtaining a confession. Id. at 2601. The interrogator then 
gave her a 20 minute break, returned to give her Miranda 
warnings, and obtained a signed waiver. He resumed 
questioning, confronting Seibert with her prewarning 
statements and getting her to repeat the information. id. 
The Supreme Court reasoned that when Miranda warnings are 
inserted in the midst of coordinated and continuing 
interrogation, they are likely to mislead and deprive a 
defendant of knowledge essential to his ability to 
understand the nature of his rights and the consequences of 
abandoning them. Id. 

The involuntary nature of statements in this case are 
similar to those presented Siebert. Did the warnings on 13 
June 2003 effectively advise Major Paulus that he had a 
real choice about giving an admissible statement at that 
juncture? Could they reasonably convey that he could 
choose to stop talking even if he had talked earlier? 

Here, the answers are a resounding “no.” Agent 6) 
and Agent (b)(6) questioned Major Paulus on 12 June 2003 and 


did not advise him of his Article 31(b) rights. They 
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B. Major Paulus’ written statement of 6 June 
2003. 

C. Major Paulus’ written statement of 13 
June 2003. 

D. Testimony of Major Paulus for the limited 
purpose of explaining the verbal order he 
received on 6 June 2003 to provide a 
written statement to Major (b)(6) 

E. Major (b)6) charge sheet. 

6. Burden of proof. The government has the burden of 

proving by a preponderance of the evidence that the 

statements and evidence derived therefrom be admissible at 


a court-martial. 


7. Oral argument. If opposed by the government, the 


defense requests oral argument on this motion. 


T.F. Jasper 
Capt, USMC 
Detailed Defense Counsel 
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I certify that a copy of this motion was served on 2 August 
2004 to the opposing counsel. 


T.F. JASPER 
Capt, USMC 
Detailed Defense Counsel 
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CHARGE SHEET 
1. PERSONAL DATA j 
7. NAME OF ACCUSED (Last, First, Mi) 2. SSN 3, RANKURATE a. PAY GRADE 
(b)(6) (b)(6) : Maj lis ad 
a. INITIAL DATE b. TERM 
H&SBn, MCB, Camp Pendleton, CA 92055 15 Dec 01 arene 
7, PAY PER MONTH 8. NATURE OF RESTRAINT OF ACCUSED | 9. DATE(S) IMPOSED 


b. SEAIFOREIGN DUTY c. TOTAL 


Not Applicable None 
$5,733.00 None. - $5,733.00 


ll. CHARGES AND SPECIFICATIONS 
10. Charge J: Violation of the UCMJ, Article 92 


Specification: In that Major (b)(6) U.S. Marine Corps Reserve, on active duty, who knew or should 
have known of his duties at or near An-Nasiriyah, Iraq, on or about 5 June 2003, wrongfully, was derelict in the 
performance of those duties in that he willfully failed to properly safeguard the physical health, welfare, and 
treatment of (b)(6) , aS it was his duty to so do. 


Charge II: Violation of the UCMJ, Article 93 


Specification: In that Major (b)(6) U.S. Marine Corps Reserve, on active duty, at Camp Whitehorse 
detention facility at or near An-Nasiriyah, Iraq, on or about 5 June 2003, was cruel toward and oppressed and 
maltreated ()6) a person subject to his orders, by wrongfully: 
1) Causing the said (b)(6) to lie naked outdoors on the ground of the detention facility for 
about ten hours, 
2) Failing to provide adequate medical treatment to (b)(6) , and 
3) Allowing Lance Corporal (p)(6) U, S. Marine Corps Reserve, to drag (b)(6) 


(b)(6) by the head and/or neck. 


il, PREFERRAL 
41a. NAME OF ACCUSER (Last, First, Ml) c. ORGANIZATION OF ACCUSER 


NEGRON, RICO A. HgSvcBn, 1FSSG, MarForPac, CamPen, CA 


AFFIDAVIT: Before me, the undersigned, authorized by law to administer oaths in cases of this character, personally 
appeared the above named accuser this 25"" day of June, 2004, and signed the foregoing charges and specifications under 
oath that he is a person subject to the Uniform Code of Military Justice and that he either has investigated the matters set forth 
therein and that the same are true to the best of his knowledge and belief. 


K. V. JANSEN LSST-D, 1 FSSG, MarForPac, CamPen, CA 


Typed Name of Officer Organization of Officer 


Major, USMC Judge Advocate 
Official Capacity to Administer Oaths 


d Service 
(See R.C.M. 307(b)--must be commissioned officer) 


La 
Signature 
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U.S. NAVAL CRIMINAL INVESTIGATIVE SERVICE 


TITLE: V/ (b)6) (CIVILIAN 
CCN: 06JUN03-MEBJ-0233-7HMA 


INVESTIGATIVE ACTION: PRELIMINARY RESULTS OF AUTOPSY 


On 07JUN03, Reporting Agent (RA) flew to Al Nasiryah, Iraq, for the purpose of 
coordinating and attending the autopsy of (b)(6) herein after referred to 
as \(py(6) As background, V:(y6) an Iraqi detainee, was discovered deceased at 
approximately 0030 on O6JUNO3 at the “White Horse” detainment facility located in A] 
Nasariyah, Iraq. “White Horse” is operated by the 2nd Battalion 25" Marines (2/25) 
which is attached to the ]st Marine Expeditionary Force (IMEF). Following his death, 
(b)(6) body was transported to the local hospital in Al Nasariyah, Iraq. 


On 06JUNO3, RA coordinated with the 2/25 and with COL (b)(6) US. 
Army (USA) Mortuary Affairs, Combined Forces Land Component Command (CFLCC), 
Kuwait, to transport V/ (by(6) body to Tallil Air Base (TAB), Al Nasariyah, Irag in 
order to place the body in question into a proper refri gerated container pending an 
autopsy. On 07JUNO03, at approximately 0845, members of the 2/25-transported 
V1(b)(6) body to the Mortarv Affairs Collection Point at TAB and transferred 
custody of the body to SGT ‘(b)@6) U.S. Army 54™ Quarter Master 
Company, Virginia. Asa result of the challenging logistics, the forensics team was 
unable to arrive to Iraq unti] O9JUNO3. On O9JUNO3, a location was identified to support 
the autopsy aboard Tallil Air Base. On the morning of 10JUN03, the forensics’ team 
consisting of: ()(6) MD, Armed Forces Regional Medica] 
Examiner, COL Jim B. DUKE, U.S. Army Forensic Dentist and Staff Sergeant (b)6) 
-(b)(6) U.S. Aur Force, Assistant Forensic medical examiner arrived from Germany 
to perform an autopsy of V/ (b)(6) 


The autopsy was conducted on the body of an Arabic male identified as V/ (b)(6) The 
procedure was conducted at the Tallil Air Base, Iraq, on the moming of 10JUNO3. 


Conducting the Autopsy was Dr. (b)(6) , who was assisted by SSGT 
(b)(6) COL (b)@) — and Dr. (b)(6) USAF The procedure was witnessed RA, 
CAPT (b)(6) , Staff Judge Advocate, USMC and CPT (b)@6) Staff 


Judge Advocate, U.S. Army, CFLCC, Camp Doha, Kuwait. COL (b)(6) yrovided 
photographic coverage. 


The following observations were made during the postmortem examination. 
1, IDENTIFICATION OF THE BODY AND CLOTHING: 


The body was presented nude lying on a prepared table for examination and autopsy. 
According to information received from ‘White Horse,” personnel, V/ (b)(6) clothing 
oe was removed on-O5JUN03 as he reportedly soiled his clothing with feces: V/ (b)(6) : 
clothing was reportedly burned for sanitary purposes. V/(py@) — was discovered lifeless 
EXHIBIT (4 ) 
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in a fetal position in a solitary holding area on the early morning (0030) of O6TUNO3. 

(b)(6) was apparently not in possession of any documentation to verify his identity. 
Pnor to his death: (b)(6) stated that he was 52 years 01d. (6) 6) had a mustache 
and was approximately six feet tall. 


2. POSTMORTEM EVENTS: 


The body was in a state of decomposition. (b)(6) body was not maintained in an 
environmentally controlled container until approximately 31] hours after his death. 

(b)(6) body was maintained in a refrigerated truck for approximately 70 hours. 
Total approximate hours from time of death until autopsy: 101. 


3. SUMMARY OF PRELIMINARY FINDINGS OF THE MEDICAL 
EXAMINER: 


At the conclusion of the autopsy, Dr. (b)(6) provided the following information: 
“(b)(6) body had “multiple blunt force injuries on the lower torso and extremities, 
multiple contusions in a linear pattern on the body, an abrasion encircling the left wrist.” 
Dr. (bye) reported that (b)6) hyoid bone was fractured on the right side. 
T. (by(6) further explained that the hyoid bone is Jocated in the neck and went 
on to say that a fracture of the hyoid bone is “consistent with manual strangulation.” 
Dr. (b)(6) stated she has “ reasonable certainty that he (b)(6) was 
strangled to death;” however, she was unable to state with ‘‘ reasonable medical certainty 
that strangulation was the cause of death.”’ Additionally, Dr (b)(6). noted there 
were no signs of petechiae. Dr, (b)(6) {noted there were no signs of dehydration 
Or any apparent presence of disease. No defensive wounds were apparent. Dr. 
(b)(6) noted (b)6) “organs, heart and arteries al] looked good.” Dr. 
(b)(6) added tha py) had nb fractures “interior nght side numbers 4-7 
and left anterior numbers 4-5." Dr ()@) opines V (b)(6) injuries appeared 
to be recently (with in approximately a 24 hour period of death) inflicted. Dr 
(b)(6) stated the “excessive post mortem artifact due to decomposition precludes 
definitive evaluation.” 


Dr. (b)(6) stated that the final conclusions regarding her investi gation are 
pending the completion and receipt of toxicology analysis. 


Photographic coverage of (b)(6) : autopsy will be maintained on a CD with the case 
file. 


ENCLOSURE 
(1) DD FORM 2064/Certificate of Death of Mr. (b)@6) 


REPORTED BY: — (6)(6) Special Agent _ 
OFFICE: NCIS BAHRAIN (Temporary Additional Duty) 
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Mr. Zimmermann cleared up his prior comment about prosecutorial 
misconduct with respect to Lieutenant Colonel Miller. 


The parties argued the admissibility of Lance Corporal (b)(6) 
written statement against Major Paulus. 


The investigating officer ruled to allow the sworn statement of 
Lance Corporal wp as to Major Paulus and Sergeant Pittman. 


Mr. Zimmermann reiterated for the record that they filed a written 
objection that the investigating officer sustained under Rule for 
Court-Martial 405, but at the time they did not know of any oral 
statement that was not reduced to writing. 


The investigating officer stated that that unsworn statement would 
not come in over their objection. 


The parties argued the admissibility of the demonstration that 
occurred during the taking of the interview of Lance Corporal 


(b)(6) 


The investigating officer ruled that the demonstration was an 
unsworn statement, at that point, and under objection. It would 
not be admitted at that point. 


The investigating officer announced that IO Exhibit Number 14 was 
admitted at that point, as to everyone but Lance Corporal 


(b)(6) 


The investigating officer marked IO Exhibit Number 47, 
Captain Francis’ memorandum-of&. law. 
oN TDG Oe 


Special Agent ()@) _, NCIS, was called as a witness by 
the government, was dyly swor and testified telephonically as 
follows: 


DIRECT EXAMINATIO ~(6)(6) 


Questions by the government: 
Please state your full name. Ze 
(b)(6) 


And you're currently an NCIS agent. Correct? 
Yes, sir. 


And where are you currently assigned? 
Naval Station, Great Lakes. 


PO PO YO 


ie PPELLATE EXHIRITMONV 


oO, All right. 

A. Illinois. 

Q. Now, Agent (b)6) how long have you been an NCTS 
agent? 

A. Approximately twelve years. 

O. During that period of twelve years, how many statements 
would you say you’ve taken of witnesses? 

A. Several hundred, I guess. 

O- Okay. How about of individuals who are suspects? 

A. Over a hundred. 

Om Agent (b)(6) you were involved in some Capacity with “~~~ > 
Operation Iraqi Freedom. Is that correct? 

A. Yes, sir, that’s correct. 

Q. And what was your capacity that you were involved in 
that? 

A. I conducted force protection for the Navy, U.S. Navy and 
United States Marine Corps, in the area of Kuwait and. 
Iraq. I also established a criminal investigative task 
force with the coalition forces in Kuwait and Iraq 
during the three months I was there. 

Q. All right. Now, during the time that you were there, 
were you involved in an investigation that dealt with 
the death of a (b)(6) 

A. Yes, sir, I was. 

Q. Now, during the course of that investigation did you 
interview a.Major Clarke A. Paulus? 

A. Yes, sir, I did. 

oO. Can you recall the date that that interview took place? 

A. I believe the first time I met Mr. Paulus and there was 
an interview done, it was -- I believe it was 12 June. 

Q. Okay, sir. Please describe the circumstances 
surrounding that interview? 

A. Myself and Special Agent (b)(6) and Special Agent 
(b)(6) met Mr. Paulus -- 

DC (CAPT JASPER): Excuse me. Could you please refer to him as 
Major Paulus? 

WIT: Hello. 
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TC: Yes. Sir, I’m sorry. The defense counsel just asked if 
you could refer to Major Paulus as Major Paulus. 
Anyway, sir, continue. 

Questions by the government: 

A. We met Major Paulus -- that’s correct. Yes? 

Q. Yes. 

A. -- met Major Paulus in the Crown Plaza Hotel in the, I 
guess the reception area in the lounge area and we spoke 
with him. 

Okay. Now, sir, on that particular day what was, I 
guess, the tenor of your conversation with Major Paulus? 

A. It was -- it was just to get an overview of his 
assignment, his responsibilities, and I believe we were 
interviewing several of his command members surrounding 
the death of (b)@6) And we -- I believe, Major Paulus 
brought several of his command members with him and I 
believe there may have been some interviews done on 
other command members. 

And, during the interview, ()6) -- I believe he 
was the case agent at the time, headed up the interview 
and led the interview, and we spoke to -- we spoke to -- 
is that feedback on me? I guess that’s my feed back. 

Os Yes. 

AY Uh-huh. We spoke with Mr. Paulus and he had told us 
some of the circumstances surrounding the death, but not 
very detailed, just that at one point he had -- ae 

CC (MR. HIGGINS): Objection. 

WIT: -- he had ordered -- 

IO: Hold on. 

i er Hold on just one second. 

10: What’s the objection? 

CC (MR. HIGGINS): On if a rights warning -- (inaudible). 
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TC: 


Questions 


Why don’t you establish the propriety of taking a 
statement in the first place before you get into the 
actual statement itself. 

Yes, sir. 


by the government: 


a 


me just cut to the chase, Agent (b)(6) 


During that course of that interview you learned 


something that could be potentially incriminating. 
Correct? 


A. That is correct. 

Q. And at that point, the interview was ceased? 

A. That: le correct. 

Q. On 13 June 2003, did you speak to Major Paulus again? 

A. Yes, we did. . 

Q. On that particular date, please describe how that 
occurred. 

A. We asked Mr. Paulus to meet us at the Crown Plaza and he 
had agreed to that. 

DC (CAPT JASPER): Agent (b)(6) could you please refer to him 
as Major Paulus, please -- 

WIT: Major Paulus. 

DC (CAPT JASPER): -- (inaudible). Thank you. 

WIT: Major Paulus met us there and we -- he and myself went to 
my room at the Crown Plaza where I had a temporary 
office set up very similar to an NCIS office, and I 
advised him of his Article 31(B) rights with a cleansing 
warning due to the statement that he had given us the 
day before. And -- 

Questions by the government: 

Ox Okay. Let’s talk about that. 
How did you discuss these right with Major Paulus? 

A. Every subject interview that I do where an Article 31(B) 


rights advisement is utilized, I advise the individual 
that they are suspected of a certain violation of the 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 
UNITED STATES ) 
) 
V. ) DEFENSE MOTION FOR APPROPRIATE 
) APPROPRATE RELIEF: Dismissal of Charges 
C.A. PAULUS ) For Lack of Probable Cause 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1. Nature of Motion: This motion requests the Military Judge dismiss the following 
charges as there is no probable cause to believe that the accused has committed the 
alleged offense as required per RCM 601(d)(1). The charges to be dismissed are as 
follows: 
Charge 1 and Specification: dismiss as to wilful] dereliction of duty; allow 
negligent dereliction of duty to stand. 
Charge 2 and Specification: Dismiss 
Charge 4 and specification: Dismiss 
Additional Charge and Specification: Dismiss 
2. Summary of Facts: 
e On or about 6 June 2003, the body of (b)@) , a prisoner in the 
USMC detention facility at Camp Whitehorse, Iraq was discovered. 
e On or about 6 June 2003, an investigation into the death of (b)(6) began. 
e The investigation lead to the preferral of charges against Major Paulus on 16 
October 2003. 
e Those charges included: Dereliction of Duty, Maltreatment, Aggravated Assault 


and Negligent Homicide. 


KV ( 
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e On 26 January to 2 February 2004, an Article 32 hearing was conducted in this 
case. 

e Onor about 1 March 2004, the Investigating Officer submitted his 
recommendations to the Convening Authority. 

e The Investigating Officer concluded: “The only offense for which I believe 
probable cause exists is the dereliction of duty charge with regards to failing to 
properly safeguard the physical health, welfare, and treatement of (b)(6) 

However, I believe the evidence supports a negligent dereliction of duty rather 
than a willful one. There is no credible of reliable evidence to support any of the 
remaining charges and specifications.” (Please see attached copy of Investigating 
Officer’s Report.) 

e On or about 9 April 2004, Col. W.D Durrett, Jr., USMC, the Staff Judge 
Advocate for the Convening Authority submitted his pretrial advice in this case to 
the Commanding General. (Please see attached copy of PRETRIAL ADVICE IN 


THE CASE OF U.S. v. MAJOR CLARKE A. PAULUS, USMC.) 


e The recommendations of the Investigating Officer were not followed. The 
recommendations of Col. Durrett were followed and the current charges before 
this Court were referred. 

3. Discussion: 


THE MILITARY JUDGE HAS THE POWER TO REVIEW THE PROBABLE 


CAUSE DETERMINATION OF CONVENING AUTHORITY 


It has been a long standing holding of the military appellate courts that “if an 


accused is deprived of a substantial pretrial right on timely objection, he is entitled to 


judicial enforcement of this right, without regard to whether such enforcement will 


benefit him at trial.” United States v. Mickel, 26 CMR 104, 107 (CMA 1958)(emphasis 
added). 

RCM 601 requires that prior to referring charges to a general court-martial, the 
convening either find, or be advised by his staff judge advocate, “that there are 
reasonable grounds to believe that an offense triable by a court-martial has been 
committed and that the accused committed it...” RCM 601(d)(1). Or put another way 
“referral requires a good-faith determination of probable cause” by the convening 
authority, or his staff judge advocate, that the accused committed the charged offenses. 
United States v. Tu, 30 MJ 587, 592 (ACMR, 1990) citing United States v. Murray, 25 
MJ 445, 448 (CMA 1988). 

This requirement of probable cause is to “guard against the referral to trial of 
baseless charges.” United States v. Matthews, 15 MJ 622, 625 (NMCM, 1982). Avioding 
a baseless charge is one of the primary checks on the justice system. Therefore, the 
requirement of probable cause before referral is a “substantial pretrial right of the 
accused” subject to review by the Military Judge. See Mickel, supra. 

To hold otherwise would make the requirements of RCM 601(d)(1) meaningless. 
There would be no check on this requirement. Certainly, there could be no appellate 
relief, as a not guilty finding would never be reviewed. Likewise, a guilty finding would 
be held as proof that there was probable cause, as a finding by members would be 
deemed to have applied a higher standard of reasonable doubt. Leaving it to the appellate 
courts to reach these conclusions ignores a basic fact we all know about jury trials: 


innocent people can be convicted of baseless charges. The requirement of RCM 601 is to 


o® A 


avoid this unjust result. Id. If it is to have any meaning or effect, it must be reviewable 
by the trial court. Therefore, the trial court in a pretrial motion is the only venue in which 
this requirement/right may be protected. 
What to Review?: There is no procedure in the military court-martial for the Court to 
conduct a probable cause hearing. Rather, the Military Judge in determining the adequacy 
of a finding of probable cause by the Convening Authority, or his staff judge advocate, 
should review the same materials submitted to the Convening Authority for the review in 
drafting the Article 34 advice: the Article 32 Investigating Officer’s report, its exhibits 
and any submitted transcripts. In so limiting the inquiry, the Court will not need to 
conduct a mini-trial before the trial. Yet, the Court will be able to examine enough 
materials to review the sufficiency of the probable cause finding of the Convening 
Authority. This review would both protect the rights of the accused and insure that the 
Court does not become bogged down in a lengthy pretrial hearing. 
THERE JIS NO PROBABLE CAUSE TO SUPPORT THE CHALLENGED 
CHARGES AND SPECIFICATIONS 
A review of the Investigating Officer’s report reveals that there is not probable 
cause to charge Major Paulus with: wilfull derelciton of duty, either charge of 
maltreatment or aggravated assault. As the Investigating Officer concluded: “The only 
offense for which I believe probable cause exists is the dereliction of duty charge with 
regards to failing to properly safeguard the physical health, welfare, and treatement of 
(b)(6) . However, I believe the evidence supports a negligent dereliction of duty 
rather than a willful one. There is no credible of reliable evidence to support any of the 


remaining charges and specifications.” IO Report, page 3. 


Therefore, with the exception of the lesser included offense to Charge 1 of 
negligent dereliction of duty, all the charges and specifications should be dismissed as for 


lack of probable cause as required by RCM 601(d)(1). 


4. Relief Requested: The accused respectfully requests the Military Judge dismiss all 
charges and specifications with the exception of one specification of negligent dereliction 
of duty. 

5. Evidence: True and correct copies of the Investigating Officer’s Report will be 
introduced and the Article 34 advice will be introduced. 

6. Burden of Proof: Per the Fifth Amendment to United States Constitution, it is the 
government’s burden to prove that probable cause exists. 


7. Oral Argument: The defense respectfully requests oral argument in support of this 
motion. - 


2 August 2004 
Date 


eith T. Higgins 
efense Counsel 


I certify that on 2 August 2004, I caused a copy of this motion to be served on the trial 


counsel via electronic mail. 


eith T. Higgins 
Defense Counsel 
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INVESTIGATING OFFICER’S REPORT 
(Of Charges Under Article 32, UCMJ and R.C.M 405, Manual for Courts-Martial) 


lame of Invartlyating Offcer - , es oJ6. ORGANIZATION d. BATE OF RLUPORT 
Last. First, M0 


I Mee, Ree menenon aii ve Ble (MACE) 
¢ Expedionary Foree 

amp Pendleton, CA 920$5 1 March 20104 

c. ORGANIZATION 


GALLO, William Y. 
Za. TO; (Nani of Opicer who drected the 
bivestigaiion » Last, First, Ad) 


Ist Marine Division 
.. Camp Pendleron, CA _ 92055 
d. ORGANIZATION ; & DATE GF CHAR ES 
artes Bartalion 
ist Marine Division 


Carop Pendlewn, CA 92055 16 October 2003 


p YES 
4. IN ACCORDANCE WITH ARTICLE 32, UCM. AND R,C.M. 405, MANUAL FOR COQUATS-MARTIAL, x 
| HAVE INVESTIGATED THE CHARGES APPENDED HERETO (Exhible 1) 
| x | 
7a. NAME OF DEFENSE COUNSEL (less, First, hay b. GRADE 
JASPER, Tom F 0-3 HIGGINS, Kei Civilian 


G. ORGANIZATION (ff appropriate) 


>) 
6. ADDRESS fi are) d, ADDRESS ({fappropriaie) 
catia 46 Wachusett Sr. 
Worcester, MA 01609 


9. (To bs signed by accused faccusad wales cowmmnl. If accused dost nos sign, invesijpaiing officar will explain in detail In am 21.) 
6. PLACE b, DAT 


UKAVE BEEN INFORMEO OF MY RIGHT TO BE REPRESENTED IN THIS INVESTIGATION BY COUNSEL, INCLUDING MY RIGHT TO CIVILIATY 
OR MILITARY COUNSEL OF MY CHOICE IF REASONABLY AVAILABLE i WAIVE MY RIGHT TO COUNSEL IN THIS INVESTIGATION, 


c GNATURE OF ACCUSED 


10, AT THE BEGINNING OF THE INVESTIGATION | INFORMED THE ACCUSED OF: (Check appropriate answer) 
a. THE ChARGEIS) UNDER INVESTIGATION 

bo. THE IDENTITY OF THE ACCUSER 

c. ‘THE RIGHT AGAINST SELF-INCRIMINATION UNOER ARTICLE 31 

d. THE PURPOSE OF THE INVESTIGATION 

. THE RIGHT TO BE PRESENT THROUGHOUT THE TAKING OF EVIDENCE 

. THE WITNESSES AND OTHER EVIDENCE KNOWN ‘IO ME WHICH | EXPECTED TO PRESENT 
- THE RIGHY YO CROSS-EXAMINE WITNESSES 

h. THE RIGHT TO HAVE AVAILABLE WITNESSES AND EVIDENCE PRESENTED 

i. THE RIGHT TO PRESENT ANYTHING IN DEFENSE, EXTENUATION, OR MITIGATION 

j. THE RIGHT TO MAKE A SWORN OR UNSWORN STATEMENT, ORALLY OR IN WRITING 


Ve, THE ACCUSED AND ACCUSEO'S COUNSEL WERE PRESENT THROUGHOUT THE PRESENTATION OF EVIDENCE (if the accused 
or counsel were absent duning any par of the presentation of avidence, complete b below.) 


Bb. SIATE THE CIRCUMSTANCES AND DESCRIBE TH PROCEEDINGS CONDUCTED IN THE ABSENCE OF ACCUSED OR COUNSEL 


, 


ol~ 


NOTE: It sdditional space is required for any un. umer the additional mazenal in Nem 271 ef a 8 separate shea, identty auch material with the 
propur numerical and, if eppropriste, lettered heading (Example: “7e".) Securoly ottach any additional shots to the form and add a note In the 
appropriates Item at the form: “See eddivonal shunt.” 
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Ta. THE FOLLOWING WITNESSES TESTIFIED UNDER DATH: (Check appropriaty answer) 
_ NAME (Lash, Firse. 1) GRADE (ff any) ORGANIZATION/ADDRESS (Walchever is appropriate) YES 


2nd Butralion, 25ch Marine Regimens 4 
x 
x 


Majer (0-4) | Marino Air Control Group 28 ; 
se SMCR MCAS, Cherry Pr, NC 


(b)(6) 


LrCol 
(0-5)USMCR 


2nd Batmlion, 25th Marine Regiment 


Sce attached sheet for additional wimesses 


b. THE SUBSTANCE OF THE TESTIMONY OF THESE WITNESSES HAS BEEN REDUCED TO WRITING AND IS ATTACHED. 


130, THE FOLLOWING STATEMENTS, DOCUMENTS, OR MATTERS WERE CONSIDERED: THE ACCUSED WAS PERMITTED TO 
EXAMINE EACH, 


LOCATION OF ORIGINAL (not anached) on 


See attached sheet for additional irems 


b. EACH ITEM CONSIDERED, OR A COPY OR RECITAL OF THE SUBSTANCE OR NATURE THEREOF, IS ATTACHED 


14, THERE ARE GROUNDS TO BELIEVE THAT THE ACCUSED WAS NOT MENTALLY RESPONSIBLE FOR THE OFFENSE(S} OR NOT 
COMPETENT TO PARTICIPATE IN THE DEFENSE. (See R.C.2Y. 909, 918(K).) 


18, ALL ESSENTIAL WITNESSES WILL BE AVAILABLE IN THE EVENT OF TAIAL : 

17. THE CHARGES AND SPECIFICATIONS ARE IN PROPER FORM 

18. REASONABLE GROUNDS EXIST TO BELIEVE THAY THE ACCUSED COMMITYED THE OFFENSE(S) ALLEGED 

19, | AM NOT AWARE OF ANY GROUNDS WHICH WOULD BISQUALIFY ME FROM ACTING AS INVESTIGATING OFFICER, 
(See R.C.M, 405(0) (1). 

Zo. T RECOMMEND: ; 

a. TalaLBY = [__] sumMARY C) specie (C] GENERAL COURT-MARTIAL 

b. EX] OTHER (Specify in tam 22 belaw) 

21. REMARKS (Include, at necessary, explanation for any delays in the inveshiganan, and explunamion for any "no™ aiswers Obove) 


Block 14, So there 18 no confusion, I believe the accused was responsible for his conduct which forms the basis for the alleged 
offenses and comperent to participare in his defense. . 


«| x | 


[Roe 


{|b 


Block 15. Defenxe-requested objections are noted in the attached sheet. 
Block 16 The Al Asakera brothers, Dakel and Gassan, are unlikely to be available in the event of a trial. 


Blocks 17-18 and 20, The attached sheer discusses in detail the form of the charges, whether reasonable grounds exist to believe c1¢ 
accused committed the offenses, and the appropriate forum for adjudication. 


Blook 19 So there is no confusion, I am not aware of any grounds which would disqualify me. 


226 TYPED NAME OF INVESTIGATING OFFICER b, GRADE c. ORGANIZATION 


ALLO, Wiliam V, ‘ Colonel (0-6 _____ MACE, 1 MER, Camp Pendicton, CA 92005 
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Block 15. 


The defense requested certain objections to be noted for the record. In accordance with 
instructions, only those objections which were in writing would be noted in this report. The 
defense submitted the followmg written objections: 


1. (b)(6) objected to the admission and consideration of certain statements taken in 
violation of bis Article 32 nights. Through counsel, (b)(6) submitted a written 
memorandum which was marked aud inchided as JO Exhibit 42. 


2. (b)(6) : objected to the admission and consideration of certain statements made by 
the (b)(6) on the basis that they are unreliable. Through counsel, (b)6) 
submitted a wntten memorandum which was marked and included as IO Exhibit 43. 


There were no other written objections. However, there were many orul objections. In my 
discretion, I am noting two, both of which were lodged by Maj Paulus: 


1, Maj Paulus moved that I rccuse myself as the Investigating Officer becausc of my 
participation as the Investigating Officer in the Article 32 of Maj (p)(g) + which was conducted 
in December 2003. After answering questions propounded to me on Voir dire, 1 assured counsel 
for Maj Panlus that I could compartmentalize the testimony and evidence I had seen and heard at 
the previous Article 32 and not consider that information against Maj Paulus. I also informed 
counsel that if there was any evidence presented at the earlier Article 32 that could possibly have 
an adverse affect on the outcome, I would notify counsel and we would discuss and resolve the 
issue. I denied the challenge for case. 


2. Maj Paulus also argued that Marine Corps Reservists, not on active duty, are considered in the 
military for purposes of RCM 405(g)(2)(A) im detennining wimess availability. I disagreed. In 


my opinion, Reservists who were not on active duty nor performing drills are to be considered as 
civilian witnesses for purposes of RCM 405(g)(2)(B) and determining “reasonable availability.” 


Block 20. 


i, INTRODUCTORY COMMENTS 


An Article 32 investigation to examine the charges preferred against Maj Paulus, Sgt Pittman, 
and LCp! ()(6) was held on 26-30 January and 2 February 2004. All available witnesses 
either testified um person or by telephone. Statements, sworn and unsworn, were submitted in 
lieu of testimony for those wimesses who were not reasonably available. In addition, 
photographs and other physical or documentary evidence also was admitted and considered. 
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This report will be im the following format. First, I will make general comments about the 
evidence. Second, I will address the evidence specifically for and against cach accused and 
make disposition recommendations. ' 


I. GENERAL COMMENTS 


The evidence demonstrated that the Marines of 2/25 received rudimentary and brief (an hour or 
two) law of war training at Camp LeJeune prior to deploying to Iraq. The taining was presented 
by Maj Paulus. There was no school or practical training on the operation of an EPW detention 
facility. 


-——='~Once'in Irag, 2/25 was tasked by the 15° MEU with rmning the Camp Whitehorse detention 
facility outside of An-Nasiriyah. This assignment began on or around the beginning to mid- 
April 2003. The detention facility initially was supervised by SSgt (b)(6) 1en by Maj (b)(6) 
Approximately the end of May, Maj Paulus was assigned as OIC. By all accounts, the detention 
facility both before and durmg Maj Paulus’ tenure was run professionally and the EPWs were 
well treated. Maj Paulus had been in charge for only 2-3 days when (b)(6) arrived on 3 June 
2003. 


Sgt Pittman was a guard at the detention facijity and had been almost from the beginning of 
2/25’s tasking. LCpl (b)(6) arrived at Camp Whitehorse a short time later and also was 
assigned the duties as guard. Neither Sgt Pittman nor LCp' (py) received any formal 
training in being guards in an EPW detention facility. However. Set Pittman’s civilian 
employment is with the (b)(6) 


was 
employed with Delta Airlines before his activation. 
With the exception of ons witness, (b)(6) who testified with immunity and pursuant to a plea 
agreement, no one observed any 2/25 Marine maltreat any Iraqi EPWs. (b)(6) on the other 


hand, testified that Sgt Pittman and he had not only mistreated, abused. and assaulted (p)(6) '5 
but also inflicted unwarranted aud unprovoked beatings on (b)(6) Every other witness 
who testified was universally pleased with the manner in which the detention facility functioned 


and the way in which the EPWs, to include (by(6) were treated, 
Regarding the treatment of (p)(6) ind his death, the evidence is unconvincing at best as to 
the cause of his death, Wher (b)(6) entered the detention facility in the evening on 3 Jime 


2003, he was seemingly healtny anda strong, not to mentian combative.* A little more than 48 


U Because a verbatim transcript has been prepared, I have not summarized the witnesses’ 
testimony. 
2 


* Witnesses who testified about the capture of (b)(6) at his residence indicated that no 


force was needed or Used. Therefore, any injuries which were later observed during the autopsy 
contnued 


2 
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hours later at yust after midnight on 6 June 2003, he was dead. ()(6) was struck several 
times during his in-processing into the detention facility when on two occasions he grabbed LCpl 
(b)(6) by the wrist.” Later, to be surc, Sgt Pitqnan and (b)(6) also struck (,)/¢) without 
provocation or justification. What damage and to what extent the earlier blows to the rib cage 
contributed to death is unknown. Also unknown is whether Sgt Pittman’s and LCpl 
(b)(6) assaultive conduct contributed to or even caused his rapid demise. The autopsy revealed 
that (6)(6) had seven (7) broken or cracked ribs, a fractured hyoid bone (a horseshoe shaped 
bone in the throat), and a number of contusions on his torso, arms, and legs. Any one of these 


stheake injuries individually probably would not have caused death, However, combine (b)6) pre- 
ae *"" -——vxisting medical condition of asthma with the stress of capture, and the injuries, either 
aie Bm individually or in combination, could have placed (b)(6) in extremis. However, in my view, 


eo 


the metifcal evidence is inconclisive regarding (by(6) cause of death. 


One thing is certain. (b)(6) died while in the care and custody of 2/25. The difficulty here, 
from a criminal justice perspective, is assessing culpability to the individual(s) who are 
responsible. ; 


lM. EVIDENCE RELATIVE TO RACH ACCUSED 


A. Maj Paulus 


Maj Paulus is charged with two (2) specifications of willful dereliction of duty (Charge I. 
Specifications 1 and 2) in violation of Art 92, one (1) specification of maltreatment of (b)(6) 

. (Charge II, Specification) in violation of Art 93, one (1) specification of making a false official 
statement (Charge II, Specification) in violation of Art 107, one (1) specification of aiding and 
abetting the aggravated assault of (b)(6) (Charge IV, Specification) in violation of Art 128, 
and one (1) specification of aiding and abetting the negligent homicide of (b)(6) (Charge V, 
Specification) in violation of Art 134. 


The only offense for which I believe probable causc exists is the dereliction of duty charge with 
regards to failing to properly safeguard the physical health, welfare, and treatment of (b)(6) 


I A rere 
continued 


must necessarily have occurred while (p)(6) was in the custody of the 2/25 Marines at Camp 
Whitehorse. 


= Interestingly, Maj Paulus does not mention in his unsworm/handwritten statement of 6 


June 2003 (0 Exhibit 10) that | (b)(6) was struck at all, let alone in the rib cage, during in- 
processing and specifically denies that this in fact occurred in his sworn statement of 13 June 
2003 (10 Exhibit 11). LCpl (6) however, testified consistently with his 6 July 2003 swom 
statement (10 Exhibit 56) that HM3 (p)@) md Sgt (by) both edministered blows to the rib 
cago when (b)(6) grabbed LCpl | ay the wrist. HM3 (b)(6) also does not mention that he 
had to suike 4) during in-processing, 
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alleged in Charge I, Specification 2. However, I believe the evidence supports a negligent 
dereliction of duty rather than 2 wilful one. There is no credible or reliable evidence to support 
any of the remaining charges and specifications,” 


}: ereliction of Duty as to Lprisoners (Charge L Specification 1 


Ths evidence regarding Maj Paulus’ performance as OJC spanned a mere seven (7) days, from 
the ime he assumed command of the facility on or about 3} May to 6 June 2003, the day Mr, 
(b)(6) . was found dead. The evidence demonstrated that Maj Paulus had no formal training, or 
even on-the-job Iraining, in rusming an EPW detention facility. He took over as OIC from Maj 
(b)(6) and kept in place the procedures and policies instituted by Maj (b)@) but also 
continued to improve the conditions of the facility as well as the comforts, as meager as they 
were, for the EPWs. Everyone who testified, to include Maj (pg) + (Maj Paulus’ Company 
Commander) and LtCol :(p)(6)  (2/25's Executive Officer), supported the view that Maj Paulus 
neither authorized nor condoned indiscriminate and malicious reatment of the EPWs. In fact, 
(b)(6) testified that Maj Paulus made it clear that EPWs were not to he mistreated. (4/6) 
added that Maj Paulus was not well-served by his SNCOIC, SSgt (b)(6) who also testified 
under a grant of immunity. According to (p)6) SSgt (b)(6) ignored Maj Paulus’ clear 
intent and frequently allowed the guards to treat the EPWs more harsnty than Maj Paulus would 
have tolerated, even though this “harsh” treatment may not have risen to the level of being 
considered inbmane. With the excention of the arbitrary beatings inflicted upon | (b)(6) and 
Sheil (b)(6) oy Sgt Pittman and (p)6) no one, not sven (b)(6) testified that any other 
EPW was mistreated or subjected to excessive and unnecessary torce while Maj Paulus was the 
OIC. 


Accordingly, I find no evidence to support Charge I, Specification 1 there under, which alleges a 
willful dereliction of duty in properly safeguarding all lraqi EP Ws from 15 May to 30 June. 
First, Maj Paulus did not assume command of the detention facility until 31 May and therefore 
could not be held accountable for any mistreatment before that day. Second, the evidence 
regarding his performance of duties focused on the period from 3] May until (b)(6) death, 
so there was absolutely no evidence presented to support this charge, even if vaiid, for the time 
after 6 June. Third, and perhaps most importantly, as described above, the evidence was entirely 


4/ 


The maltreatment charge alleged in Charge II as a violation of Article 93, in my view, is 
so closely related to the dereliction of duty accusation in Specification 2 of Charge I as to be one 
in the same for purposes of analysis. However, because a maltreatment charge under Article 93 
requires some degree of intent as a mens rea, and because | believe Maj Paulus was only 
negligently derelict in not safeguarding (b)(6) , [believe the evidence fails to support fillly a 
maltreatment violation. Moreover, as discussed more fully below, the evidence may support a 
charge of negligent homicide against Maj Panlus, but for the reasons I discuss, I do not believe 
that a conviction would be possible and thus, do not recommend any action against Maj Paujus 


on that charge, 
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! favorable towards Maj Paulus: that he performed his duties diligently and with great care to 
ensure thal the EPWe were treated humanely. 


At this point, it is logical to discuss what, if any, relevance does the so-called “50-10” rule have 
with respect to this charge of dereliction of duty. The charge of dereliction of duty, whether it be 
intentional or negligent dereliction, requires as one of its elements that the accused knew or 
reasonably should have known of the duty. In this case, the Government is recommending the 
charge of wilful? dereliction of duty in that Maj Paulus failed to properly safeguard the physical 
health, welfare, and treatment of unknown Iragi prisoners. 


There is no doubt that Maj Pualus knew what his duty was—to rum a detention facility. “While = 
the vxistence of'a duty and thé aécused's Hiowledge of that duty must be demonstrated by the 

evidence, doing so Is generally not difficult.” United States v. Shelly, 19 MJ 325, 328 (CMA 

1985). The Government has clearly proven that Maj Paulus knew that he had the responsibility 

of mmning the Detention Facility. Even Maj Paulus does not dispute this. But knowing what 

one’s duty is and knowing how to perform the duty are quite different. The issue here is whether 

Maj Paulus mew how to perform his duty as OIC of Camp Whitchorse’s Detention Facility and 

whether he was derelict in that performance. 


There was no evidence presented that would indicate that when Maj Paulus received the 
assignment as OIC, that he was ulso instructed, either orally or in writing, that he was to provide 
humane treatment to all Iraqi prisoners within his contro] and custody. While such evidence is 
lacking im the record, one could argue it is implicit within the tasking of being the OIC that Maj 
Pauls knew or should have known that all Iraqi detainees were entitled to humane trreabment and 
protection from acts of violence or intimidation. If not implicit, then at least common sense 
would dictate that prisoners are not to be mistreated. Military duties are gencrally clearly 
assigned, but to the extent that they are not, "common sense and military custom help fill in the 
gaps." Shelly, 19 MJ at 328. In this case, however, we are not left without guidance jn this 
arva, Article 13, Geneva Convention rejative to the Treatment of Prisoners of War (IO Exhibit 
1) (hereinafter simply referred to as “GP'W”), provides that all “{pJrisoners of war must at all 
times be humanely treated.” In fact, DoD Directive 2310.1 states umequivocally that “[t}he U.S. 
Military Services shall comply with the principles, spirit, and intent of the international law of 
war, both customary and codified, to include the Geneva Conventions.” Para. 3.1, DODD 
2310,1 AO Exhibit 4) (emphasis added); see also MCRP 4-11.8C, Enemy Prisoners of War and 
Civilian Intemecs, Ch. H, paragraphs | and 2. However, DODD 2310.1 in paragraph 3.2 goes on 
to say that “[t]he U.S. Military Services shall be given the necessary training to ensure they have 
knowledge of their obligations under the Geneva Conventions and as required by DoD Directive 
3100.77 before an assignment to a foreign area where capture or detention of enemy personnel is 
possible.” (Emphasis added). 


It seems self-evident then that before a Marine can be punished for failing to comply with 
Paragraph 3,1 of DODD 2310.1 which requires all Marines to honor “the principles, spirit, and 
intent of the ... , Geneva Conventions” it is incumbent upon the command to first meer its 
obligations of providing the requisite training as required in Paragraph 3.2 of DODD 2310.1. 
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\ Stated another way, the training is a condition precedent before a violation can bo punished. In 
this case, the record is devoid of any evidence that indicates that Maj Paulus received the 
mandatory command-sponsored training. 


To be sure, the Government is not recommending that Maj Paulus be charged with Violating 
DODD 2310.1 or any provision of the GPW. However, the charge of wilfull dereliction of duty 
as proposed im Charge J, Specification 1, against Maj Paulus all but alleges a Violation of the 
Law of War (or war crime). An analysis of the proposed UCMJ charge in this context is so 
closely related to a GPW violation as to make the two indistinguishable for purposes of this 
discussion.” But for the policy against charging U.S. service members with war crimes, the acts 
alleged to have been committed which form the basis for the dereliction of duty charge could 

" easity-form the basie'for a law of war Vidlation if committed by an enemy combatant. 
Accordingly, an analysis of the GPW and pertinent Marine Corps and DoD Directives is required 
in order to understand what facts are necessary to constitute a dereliction of duty for failing to 
safeguard Iraqi prisoners. Thus, citing vatious DoD, Marine Corps, or treaty provisions is not 
only appropriate bul necessary. 


As indicated above, prior to being deployed, Maj Paulus received no training, at least no recent 
training, in the Law of War, the handling of EPWs, or the operation of an EPW detention 
facity, DODD 2310.1, para. 3.2, puts the initial onus on the command to provide the critical 
Law of War training, Moreover, DODD 2310.1, para. 1.2, makes the U.S. Army the Executive 
Agent “for the administration of the DoD EPOW Detainee Program” lending further weight to 
the defense argument that Maj Paulus should not even have been put into the position of being 
OIC of the Camp Whitehorse Detention Facility. While one might think that Maj Paulus, as a 
field grade officer, had an affirmative obligation to leam what his duties were as OIC, I could 
find no authority for shifting the burden to the Marine. Nevertheless, the record indicates that 
Maj Paulus’ predecessor, Maj (b)(6) aid his senior leadership did seck guidance and 
assistance. Could any have done more to imderstand the pethaps subtle nuances of ronning a 
detention facility. Possibly, but the law doesn’t reqnire it’ Under the circumstances, I believe 
Maj Paulus did what he could, This does not end the inquiry, however, and automatically clear 
Maj Paulus of any wrongdoing with respect to the treatment of the Iraqi HP Ws as a whole. 


“There is no language in Article 92(3) (of the UCMJ] which supports [a] tactical duty-based 
distinction in dereliction-of-duty cases. Moreover, from the very beginning, [the Court has] 
consistently applied a simple-negligence standard in Judging nonperformance of military duties 
regardless of the nature of the duty or the status of the person required to perform it. However, 
(the Court has] also held that the factfinder must consider the nature and complexity of the duty 
as part of all the circumstances of the case when applying this simple-negligence standard.” 
United States v. Lawson, 36 MJ 415, 422 (CMA 1993) (citations omitted). 


rr re 


v Itis DoD Policy that a member of the armed forces who commits an offense that qualifies 
as a “war crime” will be charged imder a specific article of the UCM). FM 27-10, para, 507(b). 
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Failure to use common sense, together with other factors, may be a basis for sustaining a 
conviction for negligent dereliction of duty, United States v, Lawson, 33 MJ 946, 958 (WMCMR 
1991), aff'd 36 MJ 415 (CMA 1993). As mentioned above, "common sense and military custom 
help fill in the gaps" when there is any doubt in what duties are to be performed. Shelly, 19 MJ 
at 328, In United States v. Dellarosa, 30 M.J, 255 (CMA 1990), the Court upheld the negligent 
dereliction of duty conviction of an enlisted weatherman who inaccurately reported the weuther. 
Relying on the defense of ineptimde, the accused argued that he was an inexperienced and 
unseasoned (no pun intended) weatherman not well versed or trained im the use of certain 
meteorological mstrurments, The Court stated that “{a]ppellant's purported inexperience and 
tiredness were circumstances to consider in this regard, but they did not legally prechade a 
finding of negligence.” Dellurosa, 30 MJ at 260. 


“Tn view of the above, ineptitude as a defense is largely fact-specific, requiring consideration of 
the duty imposed, the abilities and training of the soldier upon whom the duty is imposed, and 
the circumstances in which he is called upon to perform this duty. The factfinder must determine 
whether this defense exists in a particular case.” United States v. Powel{, 32 MJ 117, 121 (CMA 
1991) (citations omitted). In Powell, a Marine Officer, who was tried here at Camp Pendleton, 
was charged with a number of counts of dereliction of duty. The trial court found him guilty of 
some and not guilty of others. The accused relied upan the defense of meptitude arguing that the 
evidence of record "clearly established" his Jack of skill and training in performing his CMS 
duties and the cormmand's Jack of support for him in this function. Powell, 32 MJ at 121. The 
Court asserted that it was obvious that the tial judge concluded that the defense of ineptitude 
was justified as to the counts which resulted in acquittal, However, with respect to the counts of 
dereliction which resulted in conviction, the record is equally clear that “the particular duties 
alleged in the specifications were shown at trial not to require great skill, ability, or assistance.”’ 
id. Thus the defense of ineptitude was not proven. The lessons learned from the Powell case are 
two-fold. First, if specialized skill is necessary to carry out one’s duties, then lack of raining 
and command support is relevant in determining whether an individual is derelict in the 
performance of these duties. Second, even where an accused lacks the specialized skill and 
training required to competently perform one’s assigned duties, negligent dereliction of duty may 
still be proven if ths tasks not performed comapetently are routine, not difficult, or simply a 
matter of common sense. In Powell, the accused was the CMS officer with little to no training. 
The accnsed was acquitted of those counts which required technical skill and training to perform. 
One function of the accused’s duties was to complete certain documentation. Some of the 
documentation was cither falsely completed or inaccurate. Others, the accused simply failed to 
do altogether. Of the documentation specifications alleging dereliction, the accused was 
convicted and the convictions were upheld on appeal because these aspects of his CMS duties 
did not require special skill or training. In other words, it was a matter of common knowledge 
that it is wrong to submit false reports or to simply fail to submit any reports at all. 


MCRP 4-11.8C, Chap. L, para. 4, states that “all individuals in your custody should receive 9-28 
humane treatment” and that Marines should apply the “Golden Rule” when handling EPWs. 2 q 
This admonition, of course, emanates from Article 13 of the GPW (1O Exhibit 1). Article 13°54 4... 
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should be read in conjunction with Article 17 of the GPW which prohibits “physical or mental 
torture . . . [and] other form[s] of coercion.” But what is humane treatment and whatis torture or 
coercion? As for Maj Paulus, the analysis boils down to this in my view. He was not rained to 
do the job of rmming the Detention Facility. From the perspective of one not trained, it may not 
appear to be unreasonable, wrong, or illegal . . . in other words, inhwmane or tortuous... to 
subject Iraqi prisoners of war to the 50/10 procedure oy to apply reasonable physical force to a 
prisoner who is being recalcitrant or disobedient in order to gain immediate compliance with 
orders and directives given by the 2/25 Marine guard force, Against this backdrop is the 2/25 
Combat SOP at page 3-1-5 (IO Exhibit 3) which allows EPWs to be flex cuffed, blind-folded, 
and gagged during transportation to a detention facility. One justifiably and reasonably could 
conchide that if it is permissible to cuff and blind-fold® a prisoner during transit, that it must not 
be mhumane or tortuous treabnent. The logic would continue that if it is legally acceptable to 
treat an EPW im this way during transit, then it certainly could not be objectionable to treat the 
EPW similarly dunng captivity at the detention facility. Stated another way, if the treatment is 
considered humane when done in the back of a Humvee it must also be humane if done in the 
detention facility. The GPW does not define humane treatment. However, guidance can be 
found in the authonitative works of Jean S. Pictet, the reporter for the Geneva Conventions who 
provided commentary, In Azticle 130 of the GPW, in explaining inhumane treatment, Pictet 
states that “the aim of the Convention is certainly to grant prisoners of war in enemy hands a 
protection which will preserve their human dignity and prevent their being brought down to the 
level of animals.” No evidence presented even came close to this definition. 


FM 34-52, Intelligence Interrogation, states on page 1-8 (IO Exhibit 8), that physical torture 
includes ‘forcing an individual to stand, sit, or kneel tn abnormal positions for prolonged 
periods of ume.” (Emphasis added). Here, there was evidence that some Iragi EP'Ws were 
subjected to the 50/10 procedure for as long as 8-10 hours. However, there was no evidence 
even to suggest that any of the EPWs were placed in abnormal positions (akin to these imposed 
upon American EPWs in Vietnam) where severe pain was inflicted. While undoubtedly 
uncomfortable, it is difficult to characterize the $0/10 as Intunune oF torMous even when 
factoring in the Iraqi heat. Certainly, the fact that the prisoners were fed and given water during 
the entire process seriously weakens any argwment that the 2/25 guards were intentionally 
inflicting physical or mental stress upon the EP Ws in an inhumane way. 


In addition to condemning inhumane treatment for EPWs, Article 13 of the GPW (IO Exhibit 
28), also proscribes violence of any kind. Specifically it states that “prisoners of war must at all 
Times be protected, particularly against acts of violence or intimidation and aguinst insults and 
public curiosity.” What about the occasional use of physical force to obtain immediate 
obedience to orders? Is this appropriate and acceptable within the meaning of Article 13 or does 


a I draw no distinction between the use ofa blind fold and the placing of a sandbag over 
an EP'W’s head especially since the sandbags were completely porous, see-through, and did not 
restrict one’s breathing, 
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Article 13 absolutely prohibit any offensive or physical violence upon an EPW for whatever 
reason? I heve found no case law interpreting this provision of Article 13 and Piotet’s 
commentary also offers no help. [fread literally, which ] am inclined to do at this point, then it 
would seem that what the 2/25 guards did is in violation of the law of war.’ Two theories of 
criminal liability now need to be addressed to determine whether Maj Paulus can be held 
accountable for the acts of his guards. 


First, Section 501 of FM 27-10 holds a commander responsible for the acts of subordinates when 
the commander ordered the illegal conduct or “has actual knowledge, or should have knowledge, 
through reports received by him or through other means, that troops or other persons subject to 
his control are about to commit or have comynitted a war crime and he fails to take the necessary 
and responsible steps to insure compliance with the law of war or to punish violators thercof” 
This is known as the Yamashita standard. United States v. Tomoyuki Yamashita, Military 
Commission Appointed by Paragraph 24, Special Orders 110, Hg. U.S. Army Forces Westem 
Pacific, 1 Oct. 1945. Despite this policy, it is questionable whether a comumander could be held 
lable in a domestic court-martial for the unlawful acts of subordinates based on the Yamashita 
“should have known” standard, since it is DoD policy that U.S. servicemen be tried in courts- 
martial rather than in international war-crime forums and there is no separate crime of command 
responsibility or theory of hability, such as conspiracy, for command responsibility under the 
UCM. Accordingly, it appears that a prosecutor in a domestic court-martial must establish 
actual knowledge on the part of the commander to be liable for the acts of subordinates. Upited 
States v. Calley, 46 CMR 1131 (ACMR 1973); United States v, Medina, CM 427162 (ACMR 
1971). There was no evidence presented that hinted let alone showed that Maj Paulus ordered 
his guards to strike or physically abuse avy prisoner when they stepped out of line or that he 
knew that they were domg so. 


This leaves us with the possible lesser included offense of negligent dereliction of duty as the 
second theory of liability. If Maj Paulus did not know that his guards were using physical 
violence at times, the argument can be raade that he was negligently derelict in the performance 
ofhis duties. As the OIC, it could be argued that it was incumbent upon him to ascertain what 
was being done to those prisoners who refused to comply with orders and directions. He would 
be derelict ifhe failed to do this or simply ignored what was going on within his detention 
facility as it related to the treatment of the EPWs. This is not some specialized skill that he 
uecded to be taught or required training in order to perform competently as in the Powell case. 
However, this begs the next question. What if Maj Paulus observed the offending treatment but 
did not know that it was in violation of the GPW. Here is where I believe that some prior 
training would be required before Maj Paulus could be held accountable. 


q When EP Ws, who also are subject to the UCMI while confined, violate orders and 
directions, the remedy is not to use physical force to obtain compliance but to employ the penal 
and disciplinary sanctions available under the Geneva Convention, Articles 82-90. Sez also FM 
27-10, Sections 158-166. 
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As indicated above, DODD 2310,1, para, 3.2, makes the Services responsible for providing the 
necessary training to the troops to “ensure they have knowledge of their obligations under the 
Geneva Conventions.” Had Maj Paulus received this training he most assuredly would have 
known that it was a violation to strike an EP'W for any reason even if it was in direct response to 
disobedient conduct and donc to gain compliance. It may not be readily apparent to the untrained 
eye that the Marine guards’ conduct was unlawful. Bear in mind that the evidence demonstrated 
that no guard indiscriminately struck prisoners just for fim or reprisal (except. as (b)(6 

testified, that Sgt Pittman and he did so with FEBPECT to (hy(6) and (b)(6) b, and, on 
those occasions when force was used, it was always in response to an EPW’s disobedience and 
uever excessive. Under these circumstances, an untrained individual might conclude that it was 
euhrely appropriate and even condone its use. If this were the case, then Maj Paulus could 
hardly be said to be derelict for allowing it to occur. 


However, even still, the evidence showed, based upon the testimony of (b)(6) alone, that Maj 

Paulus expressed his intent clearly to the guards that all EPWs wero to be heated humanely. 

Furthemnore, the evidence also showed, again based upon the testimony of (py) that Mai 

Paulus was not present when Set Pittman and he indiscriminately abused b)(6) and (b)(6) 
(6)(6) Finally, as (p)(6) testified, Maj Panlus was not well-served oy SSgt (6) 6) 

his SNCOIC, who allowed the guards to exert more pressure and force upon the Ee s than whal 

Maj Paulus would have allowed. 


Given this analysis and the state of the evidence, it stems to me that there is little to no evidence 
to support Charge I, Specification 1, as irrelates to dereliction of duty in failing to properly 
safeguard unknown Iraqi prisoners to include (b)(6) However, with respect to Charge 
I, Specification 2, as it relates to safeguarding the health, welfare, and treatment of (b)(6) 
my conclusion is different. 


2. Dercliction of Duty as to (b)(6) Charge I ecafication 2 


Regarding (p)(6) the evidence is different ia degree and quality. The facts lending syppomnt 
to this allegation all occurred on 5 June 2003. On this day, (6/6) was exhibiting very 
unusual behavior. He was very lethargic, slow, and at imes would not even move at all. He was 
not eating and drinking almost nothing. Some witnesses even noticed that he was having some 
difficulty breathing, He had defecated himself three times and his feces covered most of his 
body and clothing. When made to stand, he appeared to have intentionally thrown himself twice 
into the concertina wire inside the holding building where he was housed. This, according t6 Maj 
(b)(6) Because of the putrid odor caused by: (b)(6) defecation and the associated health 


2 


od However, LCpl (b)(6) who did not testify, but whose unsworn Results of Interview 


(RO?) GO Exhibit 26a) was admitted only as to Set Pittman and LC». (b)(6) described 
the events differently. He indicated that (6)(6) fell into the concertina wire with his arms at 
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risks with keeping him in close proximity to other EPWs and Marine guards, Maj Paulus ordered 
that he be removed from the holding building and taken outside to the holding pen. Maj Paulus 
also ordered that. (4)/6) clothing be removed from him and burned. 


LCpl (6)(6) received the order to get (by) now naked, out of the building. LCp] 

(b)(6) was having a lot of trouble in moving (6.6) . @ fairly large man to begin with and 
whe was nothing but dead weight at this point. (b)(6) was finding it difficult to get a 
SIP OD (b)(6) because of the sweat compounded by the feces that covered his body. 
Frustrated by the task and offended by the horrendous smell, LCp! (b)6) -tumed to Maj 
Paulus for help. Maj Paulus told LCpl (b)(6) to “drag him by the neck.” All wimesses Who 
Wero present when what has been called “the dragpi £ incident” occurred and who testified 
(SSgt (b)(6) >and Ma (b)(6) described what hannened next in similar fashion. Both 
SSgt* and Maj. __. .sstified that LCpl (b)6) did not dra (by) 1 out by 
the neck or throat.” Rather, he carefully placed one hand under his head. The other hand was 
cupped around (b)/6) chin? LCpl (b)(6) then painstakingly dragged 
approximately 2U-30 tect to the outside holdmg pens and laid him down. This occurred at 
approximately 1600-1700 hours. HM3 (56) was called to examine (b)(6) aud reported to 
Mj Paulus that (b)(@) either had a mud heart attack or was faking it. Despite the opinion,!! 
Maj Paulus allowed (b)(6) to remain lying naked outside im the sun and heat for the rest of 
the day and into the night. Shortly after midnight, (b)(6) was found dead. 


(b)(6) : 


te 
ronnnusd 
his side and made no effort to break his fall or catch himself. 


This description does not coincide 
with the conclusion that (b)(6) 


purposefully threw himself into the wire. NOTE: LCpl 

| (b)(6) ROI may not ce consiaered against Maj Paulus. (b)(6) alsa made a sworn 

| statement (10 Exhibit 26), which may be considered against Ma) Paulus, and it essentially echoes 
what was contained in his unsworm statement on this topic, however, his description was not as 
detailed. 


sd Maj Paulus, however. in his 13 June swom statement 


(IO Exhibit 11) indicates that LCpl 
(b)(6) dragged (p)(6) by the throat. 


iy (b)(6) , who did not testify, made a swom statement on 16 Jume 2003 com 
Exhibit 14) in which he described the manner in which he transported (yg His version 
was consistent with SSet ’ (b)(6) and Maj (b)(6) owever, (b)(6) did 
mention that be struck . b)(6) the stomach, something that no one who testified at the 
Article 32 said that they wimesséa. 

wy 


Maj Paulns’s 6 Tine statement (IO Exhibit 10) indicates that he believed from the 
beginning that (b)(6) unwillingness to comply with simmle directions was the product of 
his stubbornness and deliberate refusal, not because (b)(6) ras Nhucieally mmable to do. This 
mindset, if true, guided Maj Paulus is his course of conduct towards(b)(6) 
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The Icgal analysis above with respect to Specification 1 is equally applicable here and therefore 
will not be repeated. While Maj Paulus did not receive any training whatsoever in moaning an 
EPW camp, none was needed to recognize what one's duties may have been with respect to Mr. 
(b)(6) '0n5 Jume 2003. By any objective standard, clearly something was very wrong with Mr. 
, Even one not medically trained would have recognized this. Granted, Mr. (b)(6) 
presented a very challenging set of circumstances for Maj Paulus. (b)(6)  ) had defecated 
himself and needed clean clothing to wear. Understandably, Maj Paulus was reluctant to provide 
clean clothing, which was in rather limited supply, out of fear that b)(6) would again soil 
himself, which proved to be the case. However, while extra clothing may have bren Jacking, 
there is no evidence that Maj Paulus made any effort to locate clean garments either from the 
Jocal populace or elsewhere. Moreover, once Maj Paulus made the decision to remove Mr... 


(b)(6) “fromthe holding building, no thought appatently was ziven to using a stretcher (which 


were available) to move him, rather than having LCp; (b)(6) drag his usked body over a 
very tough surface. Similarly, there also appeared to be no thought in placing Mr. (b)(6) 
somewhere else other than outside in the hot sun. Finally, when HM3 (b)(6) . 4cOrpsmen, 
opined that (p)6) ‘may possibly have suffered a mild beart attack, Maj Paulus did nothing, 
not even suggest that a medical doctor take a look and provide a second opinion.’ 


His vitals 
Taken together, I believe these facts demonstrate that Maj Paulus was negligently (not wilfully) eee. e me ; 
derelict in failing to safeguard Mr(p)(6) welfare and health. Dt subni4 : 
that weekes 
3. Maltreatment of (by(6) (Charge JI, Specification) Srterment of Luis 
; Cancels out au 
There are two elements to this offense: 1) that a certain person was subject to the orders of the PSS ib 3d 
accused; and, 2) that the accused was cruel toward, or oppressed, or maltreated that person. " 5 he 
e Ge 


Maltreatment is a general intent crime. United States v. Hanson, 30 MJ 1198, 1201 (AFCMR nave band 
1990); United States v. Piatt, 17 MJ. 442, 445 (C.M.A_1984); United States v. Welsh, 1SCMAR. a liiee 4 
573,574 (N.B.R.1954). The intent which establishes the offense in this case is contained in the pene 
language and actions which were expressed, regardless of any intent the appellant may have oF. 
subjectively possessed. See United States v. Gilluly, 13 U.S.C_M.A. 458, 461, 32 CMR. 458, 

A61 (1963). The essence of the offense is not necessarily dependent on what a military superior 

may intend by words or acts. The offense occurs when the treannent, viewed objectively, results 

in physical or mental pain or suffering and is abusive or otherwise unwarranted, unjustified and 


wW The record indicates that much was going on at Camp Whitehorse on 5 June 2003. First, 


a high profile prisoner, (b)(6) was arriving and preparations had to be made to accept 
him. Second, intel had been received that the sheik’s Supporters were gathering in great numbers 
and were going to attack the camp or stage a massive protest. Preparations had to be made to 
repel them. While J understand that Maj Paulus most likely was preoccupied with the shcik, I 
nevertheless believe that only the slightest amount of attention to (b)(6) and his condition 
was necessary to rccopnize that he needed some medical care. 
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| \nmecessary for any lawful purpose. MCM, Part IV, paragraph 17c(2) (1984): DA Pamphlet 27. 
5, Military Judges’ Benchbook, paragraph 3-31b, Change 1 (1S February 1985). It has been 

| observed that "the offense of maltreatment must be real, althongh not necessarily physical, crue] 

Or inbuman and the act or acts alleged must be toward a person subject to orders of the accused.” 
United States v. Finch, 22 C.M.R. 698, 701 (N.B.R.1956). 


| Although closely related to Charge I, Specification 2, a5 indicated above, and even though a 
close call, I do not believe that the facts demonstrate that Maj Paulus intentionally maltreated 
(b)(6) with the degree of thought necessary to make out this offense. 


4, False Official Statement (Charge JT, Specification) 


On 6 Junc 2003. after (py(6) body was discovered, Maj Paulus and his company 
commander, (b)(6) :, Zot together and agreed thar it would be good idea for everyone 
involved to prepare a written statement to facilitate the inevitable and certain investigation, Maj 
Paulus also prepared a written statement which was given to (b)(6) and ultimately to the 
NCIS. In the written statement, Maj Paulus stated that “(bJeatings are neither authorized nor 
tolerated.” It is this statement which forms the basis for the false official Statement accusation. 


There are four elements to this offense: 1) that the accused made a certain official statement; 2) 
that the statement was false; 3) that the accused knew the statement to be false at the time of 
making it; and, 4) that the false statement was made with intent 10 deceive. 


Other than the first element, the goverment has failed 10 prove any of the other elements. As far 
as Maj Paulus was concemed, the statement was not false nor did he know or believe it to be 
falsc. The witness testimony amply demonstratcd that Maj Paulus set the proper tone upon 
becoming the OIC on how EPWs were to be treated. He met with the guards and conveyed his 
intent to them that EPWs were to be treated humanely. As far as the evidence of record 

indicates, Maj Paulus was unaware that SSgt (b)(6) ) allowed the guards greater latitude in 
handling EPWs than Maj Paulus would have permitted. Moreover, Maj Paulus was completely 
in the dark that Sgt Pituman and (b)(6) badly abused (b)(6) and the sheik, (4/6) 


5: Aggravated Assault on (b)(6) ' (Charee IV, Specification) and 


egligent Homicide (Charge cjfication 


These two offenses, in essence, allege the sume conduct and for all intents and purposes ought to 
be considered together. It is alleged in both Charges that Maj Paulus aided and abetted LCpl 
(b)(6) mm the assault and in the negligent homicide of | (b)(6) 


There are four elements to aggravated assault: 1) That the accused did bodily harm to a certain 
person, 2) that the accused did so with a certain force; 3) that the bodily harm was done with 
unlawful force or violence; and 4) that the force was used in a manner likely to produce death or 
grievous bodily harm. 


. ES ee aie VERE TT KV 
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There are five elements to negligent homicide: 1) that a certain person is dead: 2) that this death 
resulted from the act or failure to act of the accused; 3) that the killing by the accused was 
unlawihl; 4) that act or failure to act of the accused which caused dcath amounted to simple 
negligence; and, 5) that under the circumstances, the conduct of the accused was to the prejudice 
of good order and discipline or was of nature to bring discredit Upon the ammed forces. 


An aider and abettor of an offense is equally guiity of the offense as one who comunts it directly 
and may be punished to the same extent, See Art. 77,.0(1), UCM, An aider and abettor is one 
who assists, encourages, advises, counsel, or commands another in the commission of an offense. 
See 77.b(2)(b), “In some circumstances, inaction may make one liable as a party, where there is 
a duty to act.” See Art. 77.b(2)(b)(ii). 


All of the facts related to these two offenses arise from the so-called “dragging incident” on 5 


Sime 2003 by LCp] As mentioned above, it was Maj Paulus who ordered LCpl 
(b)(6) to drag (b)(6) out of the holding building to the outside holding pen. The 
language in the charge indicates that Maj Paulus ordered LOp] (b)(6) 10 drag (b)(6) ry 


the throat or neck, a means likely to produce his death or grievous bodily harm. Admittedly, 
some support for this description can be found in the written statement submitted by Maj Paulus 
CO Exhibit 11). However, the sworn testimony presented during the Article 32 hearing was 
entirely contrary to this. Everyones who testified stated that LCp) (b)(6) exhibited preat care 
in cradling (b)(6) head from behind and on his chin when moving him to the outside 
holding pen. No one witnessed LCp} (b)(6) . : erab or drag (6) by the throat.) Based 
upon this testimony, it cannot be said that LCp' (b)(6) commutted an aggravated assault 
UPON (b)(6) and thus, neither did Maj Paulus as an aider and abettor. 


Ly As alluded to above, there is conflicting versions of what happened. There is the version 
that appears in the written statements, some of which were obiained by NCIS. The defense hus 
attacked the NCIS statments and the techniques NCIS employed to obtain these statements, 
Virtually every wituess who testified disagreed to some degree with the accuracy of their written 
and signed statement. This is not a new or novel complaint. 1 have heard defense counsel raise 
this issue many times over during my career. What is different about this allegation is that 2/25's 
exccntive officer, LtCol (b)(6) , a former prosecutor in his civilian career, alyo believes the 
complsints to be trie and has been quite vocal about expressing his disgust with NCIS. The 
point to this discussion is this. While the written statements may back up the Government’s casc 
that LCpl (b)(6) dragged (b)(6) by the throat as ordered by Maj Paulus, it appears that 
many, if not all, of the percipient witnesses either have recanted this version or arc willing te do 
so, thus creating credibility problems for the Government. Under oath and in court, the same 
witnesses will describe the “dragging incidenv” as careful and compassionate under the 
circumstances. Accordingly, the written statements will offer no help to the Government except 
to impeach the veracity of the very witnesses it will need during its case-in-chief to establish the 
facts avcessary to survive a motion for a finding of not guilty in accordance with RCM 917, 
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The Government's pathologist expert, LTCOL (b)(6) U.S. Anny, opined that (b)(6) 

died of strangulation. She testified that upon autopsy, she discovered that (p)(6) had a 
broken hyoid bone, a U-shaped bone that sits atop of the Windpipe. She explained thar it rakes 
forcefol pressure directly to the hyoid bone to break it. LTCOL -(b)(6) further opined that 
the fractured hyoid bone caused swelling to the windpine which eventually and completely 
obstructed the flow of oxveen to the lungs causing (b)(6) death. The defense called its 
own expert pathologist, (b)(6) He agreed that it would take direct pressure with sufGcient 
force to break the hyoid bone. He disagreed however, that death was caused by strangulation as 
a result of the fractured hyoid bane. D) b)(6) ypined that based upon the autopsy performed 
by LTCC (b)6) he could not make a cause of death determination with any degree of 
medical certainty. LCdr (6) _—_, 2/25's battalion surgeon. also testified. He is an emtrgency 
room, doctor in his civian lft. He concurred with D1 (b)6) and opined that it is just as Likely 
“(b)(6) died because of a severe asthma attack.'* 


LTCOL }(b)(6) also stated that the hyoid bone would not have fractured if LCpl (b)(6) 

moved (4)(6) not by throat, but in thy mauner described by witnesses, that is, with one hand 
behind head and one hand cupped around the chin. Interestingly, (b)(6) testified that, in a fit 
of frustration when (4)(6) tefused or was mable to comply with directions. he forcefully 
grabbed (b)(6) around the throat and yelled at him,!* Later, after (b)(6) was found dead 
and the rumors were swirling around the camp that he had a broken neck, (b)(6) was 
concemed enough to ask (b)(6) , the other 2/25 battalion surgeon, if his actions could have 
caused - (hy(6) death. Consequently, if you accept LTCOL (b)(6) medical opinion 
that it was the broken hyoid bone that lead to the swollen windpipe which eventually lead to 
death, then it seems far more likely that LCpl (bg) admitted conduct broke the hvoid bone than 
did LCpl) (py (6) conduct, And if you accept that, then neither LCp) (b)6) nor Maj 
Paulus are directly responsible for : (b)(6) death as alleged in Charge V and the 
Specification thereunder. 


But what about leaving | (b)(6) outside in the hot sun, naked, and in obvious distress? Could 
it bs argued that Maj Paulus had a duty to act to prevent his death and by failing to do so, he 
negligently caused it. In United States v Russell, 3 USCMA 696, 14 CMR 114 (1954), the court 
stated, "Negligent homicide is an unlawful killing resulting from, simple negligence." (Emphasis 
added). “ Simple negligence is the absence of due care, that is, an act or omission of a person 
who is under a duty to use due care which exhibits a lack of that degree of care of the safety of 


1 (p)6) medical history, as provided by his brother (1O Exhibit 40), revealed that he 
suffered from asthma. According to LCdr 6) extreme stress, such as may be brought on 
by capture, coupled with the dusty Iraqi environment, could very likely trigger an asthma attack, 
that left unweated, could result in death. 


1 In LCpl (b)(6)_ swom statement of 6 July 2003 (10 Exhibit 17), he admits only to 
grabbing ) ( 6) a by the neck for two seconds. 
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others which 4 reasonably careful person would have exercised under the same or sivnilar 
circumstances.” Ses MCM Pat IV, para. BS.b. MCM Past IV, para, 85.c.(2); sec also United 
States v, Riley, 58 MY 305, 310 (CAAF 2003); United States v. Robertson, 37 MI 432, 438 
(CMA 1993). “However, not every homicide caused by an act or omission is negligently caused 
so as to fall under criminal sanction. Criminal sanctions are imposed only if the person 
committing the act is under a duty to use due care, and the act itself exhibits a lack of that degree . 
of care for the safety of others which a reasonably pmdent man would have exercised under the 
circumstances.” United States v. Gargus, 22 MJ 861 (ACMR 1986); see also United States v, 
Mitchell, 12 MJ. 1015, 1017 (ACMR), pet, denied, 14 MiJ. 215 (C.M.A.1982). 


Maj Paulus was not specifically charged with negligently causing Mr. Hatab’s deuth by failing to 
- exercise “that degree of care for fhis] safety-.-. which a reasonably prudent man woutd have a 
exercised under the circumstances.” However, I believe that it was fairly encompassed within 
the language of Charge V and the Specification thereunder to have reasonably put Maj Paulus on 
nofice that he may have to defend against that specific nuance of the allegation. Moreover, it 
camic out in testimony of the witnesses that had certain reasonable steps been taken, (py) 
death possibly could have been prevented. In other words, since Maj Paulus had the duty to 
protect (b)(6) —_-», and failed to do so, he arguably could be held criminally liable for his death 
under a negligent homicide theory. However, despite this available potential option, I believe 
one fatal flaw exists in the Government’s case and that is being able to present credible and 
reliable medical testimony regarding the cause of death 


In my opinion, the Government's expert pathologist, LTCOL (b)(6) . left much to be desired 
as a witness and expert. She was equivocal at times and easily flustered when confronted with 
potentially embarrassing oversights, such as 1) using a boilerplate template for her autopsy report 
and failmg to edit it to accurately reflect (b)(6) ‘ autopsy; 2) not photographing the broken 
hyoid bone, which, in her opinion, was the mechanism that directly lead to death; and 3) 
representing Jn her curriculum Vitae that she is entitled to wear the Combat V device on her 
Bronze Star when, in fact, she may not. Moreover, no Jaboratory tests on (b)(6) i bodily 
fluids could be performed because the ice chest in which they were being stored for transit back 
to Germany was left on the tarmac in the hot Iraqi sun and literally exploded from the expanding 
gases inside. The lack of reliable medical evidence leaves in doubt the te cause of death or 
whether intervening and unforeseen criminal acts by others (t.e., Sgt Pituman and (b)(6) may 
have been the cause of: (b)(6) death. The other factor to consider when deciding whether 
Maj Paulus was negligently complicit in causing (b)(6) ‘death, is the other very important 
activites going on within Camp Whitehorse which demanded his attention, specifically, the 
arrival of the sheik and the anticipated attack of the camp by his supporters. Having been 
distracted by the impending confrontation with the attackers, Maj Panhus’ attention naturally was 
diverted away from > leaving him very little time for reflection and consideration of 

‘a ~ - (b)(6) 
what to do with 

- (b)(6) 

The bottom line is this, while I believe that the Government barely made out a prima facie case 
for negligent homicide on the basis that Maj Paulus failed to exercise due care in getting Mr. 
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Hatab some medical treatment, J think the Government would be hard prossed to gaina 
conviction at a court-martial given the state of the evidence as summarized nomediately above. 


6. isposition Reco ion 


[recommend that Maj Paulus be offered non-judicial punishment for negligent dereliction af 
duty with respect to failing to safeguard the physical health, welfare, and treatment of (b)(6) 
Whilc Maj Paulus’ derelict conduct resulted in the death of a human being, certainly an 
aggravating factor, believe his conduct is mitigated by the fact that he was preoccupied with the 
secunty of the camp following the intelligence that (p)6) supporters were planning to 
possibly stage an attack combined with the favorable positive evidence of the steps he took to 
ensure the EPWs were generally treated well. For the reasons stated above, I do not beligve 
there is reasonable grounds to believe that Maj Paulus committed any of the remaining charges 
and thus, J recommend no disciplinary action be taken against him for those offenses. 


B, Spt Pittman 


Sgt Pittman is charged with two (2) specifications of willful dereliction of duty (Charge I, 
Specifications ] and 2) in violation of Art 92, and five (5) specifications of accanit eanomynated 
by a battery by stuking unknown Iraqi prisoners, (b)(6) and the (b)(6) 

(Charge IL, Specifications 1-45) in violation of Art 12%. 


Toclieve probable cause exists for both willful dereliction of duty charges alleged in Charge I, 
Specifications 1 and2. J also find that the evidence supports probable cause to believe that Sgt 


Pittman assaulted (b)(6) , a8 alleged in Charge Il, Specifications 1 and 2. 
However, J find no credible or reliable evidence to support the remaining assault specifications 
regarding the (4)(6) Wleged in Charge IL, Specifications 3-5. 


1. Dereliction of Duty as to [yagi Prisoners (Charge I, Specification 1) 


I will not repeat the legal discussion regarding dereliction of duty recited above as it relates to 

the fact-specific events presented in this Article 32. As far as Sgt Pittman is concemed, the fine 

legal nuances associated with being derelict based upon having received specialized trainmg is 

wholly urelevant. The facts demonstrate that Set Pittman intentionally beat and struck Sheik 
(b)(6) and (b)(6) for no reason . . . and this form of misconduct takes no formal training or 

education to know or understand that it is completely wrong and illegal. 


The oharge of willful dereliction of duty bas three elements: 1) that the accused had certain 
duties; 2) that the accused knew or reasonably should have known of the duties; and, 3) that the 
accused was willfully derelict in the performance of those duties. The first two elements are 
easily proven and not contested by Sgt Pittman. The third clement is where the battle will lie 
principally because the evidence supporting this last element rests entirely upon the testimony of 
one individual, (b)(6) 
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Set Pittman was assigned as a detention facility guard almost from the very outsel of 2/25 having 
received the mission of nmning the Camp Whitehorse detention facility. Spt Pittman was chosen 
to be a guard, in large part because of his civilian employment as a corrections officer with the 
Federal Bureau of Prisons. There appears to be no tmpropriety by Sgt Pittman until on or about 
3 June 2003, wher (b)(6 » arrived at the facilitv. Two days later on 5 June 2003, Sheik 

(b)(6) arrived at the camp. According 1(b)6) Sgt Pittman and he repeatedly struck the 
sheik in an unprovoked attack and Sgt Pitman twice strack (b)(6) who was hooded and flex- 
cuffed bebind the back. 


{n addition to this very abusive condact, several 2/25 Marines, who did not testify, but whose 
sworn statements were admitted, indicated that Sgt Pittman was often observed treating EPWs in 
a rough fashion. For cxamaplo, Sgt Pittman was seen pulling EPWs (who were hooded and flex- 
cuffed from behind) from the back of Humvees causing them to fall several feet to the ground. 
The potential for injury was present. Certainly there was a better way to extract these EPWs 
from the vehicle that would have been more appropriate and less likely to cause injury.’® See 
Sworn statement of LCp! (b)(6) of 24 June 2003 (IO Exhibit 24). 


This malicious conduct clearly satisfies the third and final element of the offense. It was 
intentional, thus willful Since Sgt Pittman was charged with safeguarding the prisoners, the 
charge of dereliction of duty, as alluged in the Specifications, is complete. 


T recommend that Specification 1 under Charge I be modified as follows: 1) that the dates “from 
on or about mid-April 2003 to on or about 5 June 2003” be substituted for the dates originally 
alleged “from about 1 April 2003 to about 30 June 2003"; 2) that b)6) be added as an 
alleged victim so that the Specification reads, (b)(6) and unknown Iraqi prisoners.” 
These changes, in ny opinion, are minor, supported by the evidence, and sufficiently covered by 
the Specification as originally alleged so as not to require repreferral of the Specification nor 
reopening the Article 32, especially if the cormmand is considering referral to a general court- 
martial. With respect to Specification 2 under Charge L I recommend thet the dates of the 
offense include “frora on or about 3 June 2003 to on or about § June 2003" vice “from about 4 
June 2003" as originally alleged. 


if ‘There was no evidence that any of the EPWs removed from Humvees jn this manner 
suffered any injuries. The real meaning behind this evidence is that it demonstrates how 
callously Sgt Pithman treated the EPWs and provides some insight into his character. 
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2. i Of (b)(6) 4nd (b)6) (Charge II, Specifications ] and 


(b)6) testified that St Pittman, Sgt (b)(6) 7, and he were tasked with moving Sheik 

(b)(6) from the building where the sheik was initially placed to the south holding building. 
Once they got the sheik inside the holding building, the three of them began to hit and kick the 
Sheik in the arms an legs for no reason other than pure retribution. This lasted 20 to 30 minutes 
and occurred on 5 June 2003. 


On 4 June 2003 during the 0400-0800 shift, (b)(6) testified that he was ordered by Sgr 
Pittman to awaken (b)(6) and the ()6) brothers. (b)6) applied blows to the 
_mueaty.portions.of legs and arms-of the brothers to get them Yo statid on their feet. “4)6) 
presented more ofa challenge. He simply would not comply. Consequently, (b)(6) kicked 
him, used a significant degree of force in applying a pressure point behind the ear, and when this 
did not work, sirnply just picked him up. (b)(6) was staggering and moaning and, at one 
point, got tangled in the concertina wire, requiring Sgt Pittman and (p)(6) to extract him. 
(b)(6) was hooded and cuffed behind the back, Sgt Pitmosn thea gave (b)(6) . backhand 
to the chest causing him to stumble back. (b)(6 muttered “why, why, why... my 
children.” Sgt Pittman, in response, stated “what about the children of the soldiers in the 507 
ambush.” Then, (p)(6) saw Sgt Pittman land a karate kick to (p)(6) chest.’® This 
summarizes the essential facts that support the allegations in Specifications 1 and 2 of Charge Il. 


There are only two elements for the offense of assault consummated by a battery. They are: 1) 
that the accused did bodily harm to a certain person; and, 2) that the bodily harm was done with 
unlawful force or violence. “Bodily harm” is defined as any offensive touching of another, 
however slight. See Art. 128.c,(1)(a). 


Clearly, the assaults upon the sheik and (b)(6) caused bodily harm, as that term ts defined, 
and were done with unlawfal force or violence. There was no excuse or legal justification for 
Sgt Pithman’s conduct... absolutely none. 


Ay Set’ (b)(6) was not the subject of this Article 32 and it is my understanding that he | 
was pending a special court-martial which, at the time of this Article 32, was being considered 
for dismissal or withdrawal of the charges. Whether the command wants to revisit that decision 
based ppon the testimony of (b)(6) is beyond the SCope of this report. 

ww &)@) did not see the beginning, or wind up, of this kick. He only saw it land. So he 
cannot say what(p)6) may have done, if anything, to provoke the kick, I will emphasize | 
that (b)6) was hooded and cuffed so it is difficult to comprehend a scenarjo that would l 
justify Sgt Pittman’s move as self-defensive. 
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There is absolutely no evidence that Sgt Pittman assaulted the Al Asakera brothers as charged in 
Specifications 3-5 of Charge I Jn fact, the brothers identified (b)6) in a photographic line- 
up as the individual who stick them, See IO Exhibits 20, 21, and 22, 


3. Disposition Recommendation 


I recommend that Sgt Pittman be taken to a special court-martial for two specifications of willful 

dereliction of duty as to (b)(6) and (5/6) in failing to safeguard their phvsical 

health, welfare, and treatment, for two specifications of maltreatment of (b)(6) and Mr. 
(b)(6) and two specifications of assault consummated by a battery upon 


(b)(6) 


There is one caveat. As mentioned above, there is one, and only witness. to these events 

reeardine Set Pittman and his emelty towards (b)(6) and (b)(6) - and that, of course, 
is (b)(6) ”° The Government’s entire case possibly may rest upon | (b)(6) Legally, this is 
sufficient. Factually, if the any of the charges are referred to a court-martial, whether the trier of 


fact would be willing to rest a conviction upon the word of one individual is entirely a different 
matter. 


(b)(6) and 


I found (b)(6) to be credible aud his testimony sufficiently detailed to Prove the case against 
Sgt Pittman beyond a reasonable doubt. However, the government will have to contend with the 
fact that (b)6) has made inconsistent statements minimizing his and others’ conduct or 
outight denying that unprovoked physical violence ever occurred against an EPW. See LCpi 
(b)(6) Sworn statment of 6 July 2003 (IO Exhibit 17). Nonetheless, in such a high profile case, 
the command must fully understand that the prosecution would stand or fall upon the testimony 
of just one witness and be prepared for the risks and potentiality for an acquittal. (b)(6) was 
charged with some very serious offenses and, by his own admission, his testimony revealed that 
he had committed other offenses not listed in his charge sheet, such as, the assault wpon (b)(6) 
(b)(6) and possibly the negligent homicide af (p)(6) . Re cut a deal with the Government 
to cooperate against his cu-accuseds and in exchange, he received NYP and was reduced to PFC, 
an extremely lenient “sentence” for his admitted conduct. Any defense attorney worth his/her 


1 The prosecution did not originally charge Sgt Pittman with maltreatment in violation of 
Asticle 93, but I find the facts amply support such a charge. 


ad (b)(6) also testified that Sgt’ (b)(6) also Was present and participated in the 
beating of the sheik. Sgt (p)/6) did not testify on the advice of counsel. Whether S gt 

(6)(6) is available as a witness now or will be later may be an important factor in 
determining Whether there is sufficient credible and reliable evidence to go forward on either the 
dereliction or especially the assault charges, Without knowing what Set (b)(6) ‘will say or 
whether he will corroborate or refute | (b)(6) testimony, it is difficult to assess the true 
strength of the Govermment’s case, 
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salt would have a field day Cross-examining (b)(6) “just on the deal that he hegotiated let 
alone the facts of the case. I’m certain that (b)(6) credibility would, at the very least, be 
shaken, perhaps not destroyed, but shaken, Whether his veracity would be damaged enough to 
create reasonable doubt is anyone’s guess. 


Irecognize that there are some that imight argue that his conduct warrants treatment at a general 
court-martial, especially since it was intentional and malicious, and with respect to (b)6) ) 
may have contributed to his death” 1 wrestled with which forum was most appropriate to 
resolve these offenses and came down on the side of the lesser forum primarily because of a 
proportionality concern. What I mean is this: b)(6) was allowed to resolve his case at an 
NJP. His conduct was every bit as egregious as Sgt Pittman’s and possibly worse, since he 
confessed that he pur a strong choke hold on (b)(6) and was later concerned that this may 
have lead to the man’s death. I understand that b)(6 Was willing to step up and cooperate, 
something Sgt Pittman did not do, and that this act of contrition is worth something. Wag his 
assistance worth pleading his case down to an NJP was not my call to make and I make no 
judgments whether it was the right thing to do, However, ftom an outsider's perspective, 
members on a court-martial may be incensed that (b)(6) received such a charitable deal while 
Sgt Pitunan who is “less” culpable is being subjected to the most serious forum and potentially 
facing many years in prison. 


Given that the Goverument’s case literally depends upou one witness, a witness who has every 
motivation to curry and remain in favor with the Goverment, and because when considered 
objectively, what Set Pittman did, while bad, is not so bad to warrant the most serious treatment 
at a gencral court-martial, I recommend a special court-martial as the most appropriate forum, 


© LEpl 6) 


LCpl ()6) 1s charged in Charge I with one Specification of willful dereliction of duty, in 
violation of Article 92, one Specification under Charge IJ with maltreatment, in violation of 
Artcle 93, three specifications of aggravated assault or assault construmated by a battering 
under Charge I, in violation of Article 128, and in Charge IV, one specification of negligent 
homicide in violation of Article 134. AM of the preferred charges and specifications surround the 
5 June 2003 “dragging incident” of (b)(6) As Thave adequately summarized this event and 
LCpl : b)(6 ” mavolvement in it above, I will not do so again here. Suffice it to say, that I 
found no credible or reliable evidence to support any of the charges. In fact, the testimony that 


i’ Ifa general court-martial is contemplated, the Article 32 will have to be reopened to 
consider the additional charge of maltreatment if the command wants to include this offense. 
Because the underlying conduct supporting the maltreatment violation is so closely related to the 
dereliction of duty offenses and the assaults, I would recommend against reapening the Article 
32 for this reason alone because it is quits possible that the offenses are multiplicious for 
sentencing as well as findings. 
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was received tended to show that LCp! (b)(6) treated 

: ; : t (b)(6) mmanely and 
while moving him from the holding building to the outside holding pen.” pie artiaa 
recommend no disciplinary or administrative action be taken against LCp] (p)6) 


IV. CONCLUSION 


T acknowledge that the commander generally is responsible for all that kis uni i 
do. I further acknowledge that there are some Whe ould argue that Nis palace oe 
the detention facility, should be the one ultimately held accountable for (b)(6) ; 3 death and 
the mistreatment generally of any Iragi EPWs. Finally, I acknowledge that others may argue that 
if anyone should defend themselves at a court-martial, it ought to be Maj Paulus. Normally I 
would agree with all of these assertions. However, the unique facts of this case demonstrate that 
Maj Paulus was kept in the dark about the treatment EPWs received and the intentional 
deliberate. and ae criminal acts of Sgt Pittman, (b)(6) and Sgt (b)(6) inflicted 
Upon .(b)(6 and (b)(6 Maj Paulus sho 

x i oo Ene , Fe y should not be held accountable for acts not 


aa l acknowledge, as I have stated before, that the written statements provided by various 
witnesses are, to Varying degrees, in conflict with the Article 32 testimony. However, most, if 
uot all, of the witnesses have backed away from the accuracy and/or truthfulness of these 
statements obtained by NCIS dummg the early phases of the investigation. 


22 
Kv. 


@ » 


UNITED STATES MARINE CORPS 
OFFICE OF THE STAFF JUDGE ADVOCATE 
MARINE CORPS BASE 
BOX 555023 
CAMP PENDLETON, CALIFORNIA 92055-5023 


IN REPLY REFER TO: 
5800 


SJA 


apr o 9 2004 
From: Staff Judge Advocate 
To: Commanding General 


Subj: PRETRIAL ADVICE IN THE CASE OF U.S. V. MAJOR CLARKE A. PAULUS USMC 


Ref: (a) Memorandum of Agreement of Feb 04 

(b) Article 32, UCMJ 

(c) Article 34, UCMJ 

(d) R.C.M. 406, MCM (2002 Ed.) 

(e) JAGMAN 
Encl: (1) DD Form 458 (Charge Sheet) preferred 16 Oct 03 

(2) DD Form 458 (Add Charge Sheet) preferred 6 Apr 04 

(3) CG, lstMarDiv (Rein) ltr 5813 LSST-E of 20 Oct 03 

(4) IO rpt dtd 1 Mar 04 w/ exhibits 
1. Major Paulus, the accused, is a member of Headquarters Battalion, 1° 
Marine Division (Rein). The charges against the accused are contained in 
enclosures (1) and (2). Enclosure (3) contains the order of the Commanding 


General, 15 Marine Division (Rein), directing an Article 32, UCMJ, pretrial 
investigation into the charges and specifications contained in enclosure (1). 
The investigation was conducted by Colonel W. V. Gallo, USMCR, on 26-30 
January and 2 February 2004, and the results are contained in enclosure (4). 


2. Due to the deployment of his unit, the Commanding General, 1** Marine 
Division (Rein), has asked that you take action on this case pursuant to the 
terms of the Memorandum of Agreement, reference (a). 


3. Analysis of Charges. The accused is charged in enclosure (1) with the 
following violations of the Uniform Code of Military Justice (UCMJ): two 
specifications of dereliction of duty, in violation of Article 92, UCMJ; 
specification of maltreatment, in violation of Article 93, UCMJ; one 
specification of providing a false official statement, in violation of 
Article 107, UCMJ; one specification of aiding and abetting the commission of 
an assault, in violation of Article 128, UCMJ; and, one violation of aiding 
and abetting an unlawful killing, in violation of Article 134, UCMJ. In 
enclosure (2), the accused is charged with one specification of maltreatment 
by failing to provide medical care, in violation of Article 93, UCMJ. 
Evidence of the additional charge in enclosure (2) was raised during the 
course of the Article 32, UCMJ, pretrial investigation. 


one 


4. Sufficiency of the Charges and Specifications. Ii have reviewed the 
charges contained in enclosures (1) and (2). Per references (b) through (e), 


my advice is that: 


Co gag Ee tee Vv 
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Subj: PRETRIAL ADVICE IN THE CASE OF U.S. V. MAJOR CLARKE A. PAULUS USMC 


a. Each specification alleges an offense under the Uniform Code of 
Military Justice. 


b. The charges and specifications have been investigated pursuant to 
reference (b). 


c. A court-martial would have jurisdiction over the accused and each 
offense alleged. 


5. Recommended disposition of the Charges and Specifications: 


a. The Investigating Officer found probable cause exists for the offense 
of negligent dereliction of duty for failina to properly safeguard the 
physical health, welfare and treatment of (b)(6) (a lesser included 
offense of Charge I, Specification 2) and recommends that the accused be 
offered non-judicial punishment. 


b. I recommend that Charge I, Specification 2; Charge II; 
the Additional Charge be referred to trial by general court-mar 
the remaining charges and specifications (Charge I, 
III; and Charge V) be withdrawn and dismissed withou 


Charge IV, and 
tial and that 
Specification 1; Charge 

tL prejudice. 


6. Action. If you concur with my recommendation for trial by general court- 
martial, you may refer the charges to a general court-martial by Signing the 
referral block of the charge sheet at enclosures (1) and (2). If you approve 
the recommendation that the remaining charges and specifications (Charge I, 
Specification 1; Charge III; and Charge V) be withdrawn and dismissed without 


prejudice, please indicate by initialing below, and I will take clerical 
steps to dismiss those allegations. 


a. Approve withdrawal and dismisfal o Charge I, Specification 1; 
Charge III; and Charge V. 


b. Disapprove withdrawal and dismissal of Charge I, 


Specification 1; 
Charge III; and Charge Vv. 


W. D. DURRETT, JR. 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 
UNITED STATES ) 
) 
V. ) DEFENSE MOTION FOR APPROPRIATE 
) APPROPRATE RELIEF: Disqualification of 
C.A. PAULUS ) Col. W.D. Durrett, USMC re: Pretrial Advice 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1. Nature of Motion: This motion requests the Military Judge order that Col. W.D. 
Durrett, USMC, the current Staff Judge Advocate for the Convening Authority is 
disqualified to provide the required Article 34 Pretrial Advice to the Convening Authority 
as his “prior conduct in [this] case is incompatible with standards of impartiality required 
by law.” United States v. Hernandez, 3 MJ 916, 919 (ACMR, 1977). 
2. Summary of Facts: 
a) On or about 6 June 2003, the body of )(6) , @ prisoner in the 
USMC detention facility at Camp Whitehorse, Iraq was discovered. 
b) On or about 6 June 2003, an investigation into the death of (6) began. 
c) The cause of death in the autopsy was strangulation cause by a broken hyoid bone 
in the neck. 
d) It was alleged, and is still alleged, that the Aggravated Assault was caused by 
Major Paulus’ alleged order to LCPL (p)@) to drag (b)@) by the neck. 
e) The investigation lead to the preferral of charges against Major Paulus on 16 
October 2003. 
f) Those charges included: Dereliction of Duty, Maltreatment, Aggravated Assault 
and Negligent Homicide. 
cone ey OH 
(oor BL 


g) 


h) 


j) 


k) 


a ~» 


On or about October 21, 2003, Col. W.D. Durrett is quoted in an article in the San 
Diego Union-Tribune by staff writer Jeanette Steele, as stating “an autopsy 
showed that the Iraqi man sustained broken ribs and a crushed neck bone that 
eventually blocked his airway.” (Please see attached copy of “Iraqi prisoner 


suffocate, Marine official says,” San Diego Union-Tribune, October 21, 2003, 


http://signonsandiego.printhis.clickability.com/pt/cpt?action=cpt&title=SingOnSa 


nDiego.com). 

Col. Durrett is further quoted as saying, “You come in and you get seven broken 
ribs and you lie around and defecate yourself for three days. Somebody grabs you 
and drags you around by the throat, and perhaps that breaks your throat. That’s 
the kind of details we’re working under.” Id. 

On 26 January to 2 February 2004, an Article 32 hearing was conducted in this 
case. 

On or about | March 2004, the Investigating Officer submitted his 
recommendations to the Convening Authority. 

The Investigating Officer concluded: “The only offense for which I believe 
probable cause exists is the dereliction of duty charge with regards to failing to 
properly safeguard the physical health, welfare, and treatement of ()(6) 

However, I believe the evidence supports a negligent dereliction of duty rather 
than a willful one. There is no credible or reliable evidence to support any of the 
remaining charges and specifications.” (Please see attached copy of Investigating 


Officer’s Report.) 


@& ~» 


1) On or about 9 April 2004, Col. W.D. Durrett, Jr., USMC, the Staff Judge 
Advocate for the Convening Authority submitted his pretrial advice in this case to 
the Commanding General. (Please see attached copy of PRETRIAL ADVICE IN 


THE CASE OF U.S. v. MAJOR CLARKE A. PAULUS, USMC.) 


m) The recommendations of the Investigating Officer were not followed. The 

recommendations of Col. Durrett were followed and charges were referred. 
3. Discussion: It has been a long standing holding of the military appellate courts that “if 
an accused is deprived of a substantial pretrial right on timely objection, he is entitled to 
judicial enforcement of this right, without regard to whether such enforcement will 
benefit him at trial.” United States v. Mickel, 26 CMR 104, 107 (CMA 1958)(emphasis 
added). 

Prior to referral to a general court-martial, the Rule for Court-Martial 406 requires 
the staff judge advocate for the convening authority provide pretrial advice. RCM 406(a). 
One of the requirements of this advice is “conclusion with respect to whether the 
allegation of each offense is warranted by the evidence indicated in the report of 
investigation ....” RCM 406(b)(2). This advice is necessary to meet the requirements of 
RCM 601 concerning the referral of charges. As that rule requires that prior to referring 
charges to a general court-martial, the convening authority either find, or be advised by 
his staff judge advocate, “that there are reasonable grounds to believe that an offense 
triable by a court-martial has been committed and that the accused committed it...” RCM 
601(d)(1). Or put another way “referral requires a good-faith determination of probable 


cause” by the convening authority, or his staff judge advocate, that the accused 


2 
5 
i 
| 
¥ 
) 
are 
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committed the charged offenses. United States v. Tu, 30 MJ 587, 592 (ACMR, 1990) 


citing United States v. Murray, 25 MJ 445, 448 (CMA 1988). 


This requirement of probable cause is to “guard against the referral to trial of 
baseless charges.” United States v. Matthews, 15 MJ 622, 625 (NMCM, 1982). Avoiding 
a baseless charge is one of the primary checks on the justice system. Therefore, the 
requirement of probable cause before referral is a “substantial pretrial right of the 
accused” subject to review by the Military Judge. See Mickel, supra. 

In making the probable cause determination, it is necessary that the staff judge 
advocate be impartial. See United States v. Hernandez, 3 MJ 916, 919 (CMR , 1977)’. 

In the Hernandez case, the Court was asked to review whether a staff judge advocate’s 
participation in granting clemency to three principal witnesses was sufficient to make him 
impartial and disqualify him from making recommendations concerning the referral of 
charges in the case. In analyzing the staff judge advocates involvement the Court held 
that because he was only present at a meeting at which the clemency was discussed, his 
involvement was not sufficient to render him impartial. Id at 919-20. In reaching this 
holding, the Court noted, “There is no indication that he united with the prosecution or 
otherwise departed from a fair and impartial role in these proceedings.” Id at 919. Thus 
the Court examined the staff judge advocate’s actions to see if they such to unite with one 
side or the other. 

The comments of Col. Durrett concerning this case to the San Diego Union- 
Tribune reveal that he lacks impartiality in this case. Prior to the completion of the 
Article 32, Col. Durrett’s comments suggested that he had already concluded that the 


: Although this case has never been overturned, the Defense would call the Court’s attention to the analysis 
of RCM 601, which appears to counter the Defense position. 
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accused was guilty of the crimes alleged in the preferral of charges. His comments leave 
little room that the charges were unprove allegations. Rather, they clearly draw 
conclusions concerning the culpability of the accused. These conclusion are drawn three 
months before the start of the Article 32 hearing; four months before the issuance of the 
Investigating Officer’s Report and six months before his own recommendation (a 
recommendation that virtually ignores the Investigating Officer’s Report). As such, “he 
[should] be disqualified from further participation in the case [as] his prior conduct in 
[this] case is incompatible with the standards of impartiality required by the law.” Id. 

4, Relief Requested: The accused respectfully requests the Military Judge order Col. 
W.D. Durrett, USMC disqualified to serve as the staff judge in this case for the 
Convening Authority. 

5. Evidence: True and correct copies of the San Diego Union-Tribune article and the 
Investigating Officer’s Report will be introduced. 


6. Oral Argument: The defense respectfully requests oral argument in support of this 
motion. 


2 August 2004 
Date 


Defense Counsel 


I certify that on 2 August 2004, I caused a copy of this motion to be served on the trial 
counsel via electronic mail. 
eith T. Higgin' 


Defense Counsel 
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In Iraq 


Iraqi prisoner suffocated, Marine official says 
New details emerge in mistreatment case 


By Jeanette Steele 
UNION-TRIBUNE STAFF WRITER 


October 21, 2003 


CAMP PENDLETON - An Iraqi who died in a Marine detention camp suffocated after suffering a crushed 
neck bone and seven broken ribs, a base official said yesterday. 


New details emerged in a case in which eight Camp Pendleton-based reservists are accused of mistreating 
Iraqi prisoners this summer. 


A member of Saddam Hussein's Baath Party, (b)(6) was taken to the ist Marine Division's 
temporary detention camp for interrogation, said Col. William Durrett, staff judge advocate for the base's 1st 
Marine Expeditionary Force. 


An autopsy showed that the Iraqi man sustained broken ribs and a crushed neck bone that eventually 
blocked his airway, Durrett said. 


"You come in and you get seven broken ribs and you lie around and defecate yourself for three days. 


Somebody grabs you and drags you around by the throat, and perhaps that breaks your throat," Durrett said. 
"That's the kind of details we're working under.” 


Two Marine reservists, Maj. Clark A. Paulus and Lance Cpl (b)(6) _ have been charged with 
negligent homicide in the June 6 death. They are accused of mishandling the Iraqi while he was in Camp 
Whitehorse, a Marine-run detention site near Nasiriyah in southern Iraq. 


The maximum sentence for a negligent homicide conviction is three years, Durrett said. 
Six other Marines have been charged with beating the man or other Iraqi prisoners. 
(b)(6) 

has been charged with dereliction of duty related to oversight of prisoner care. 


All are members of the 25th Marine Regiment's 2nd Battalion, headquartered in Garden City, N.Y. The eight 
Marines will be tried at Camp Pendleton this fal]. Until then, they are serving at the base on active duty. 


Five reservists are scheduled for a military-style grand jury hearing in mid-November, Durrett said. The 
others already have been forwarded to special courts-martial, a step below the toughest form of trial. 


Gen. Richard Myers, chairman of the Joint Chiefs of Staff, who spoke on base yesterday, said it would be 
inappropriate to comment on the charges because it might influence the cases. 
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An attorney foi (6) who is accused of beating three prisoners, said he couldn't comment on the autopsy 
report because he hasn't seen it. 


But Donald Rehkopf said his clien yg) is innocent of assault charges, though he had to handle prisoners 
who were resistant and hostile. 


"Some of the people were physically resisting the Marines. So they did what thev had to do for their own 
safety and the safety of other Marines," said Rehkopf, an attorney in (b)(6) 


He also said the reservists had no training in handling prisoners. They were sent to Iraq as infantry troops. 


(b)(6) . But his attorney said that work didn't prepare him for 
guarding war detainees who spoke a different language and sometimes hid weapons under traditional garb. 


“People in a combat zone are heavily armed and they've been allegedly shooting at you,” Rehkopf said. 
"That's a totally different concept." 


Durrett acknowledged that the eight Marines had no detention training. and that living conditions in the 
camp were poor. He also said that medical corpsmen who examined (p)6) » before his death didn't recognize 
signs of his worsening condition. 
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Jeanette Steele: (619) 718-5182; jen.steele@uniontrib.com 


Find this article at: 
http://www. signonsandiego.com/news/world/iraq/20031021-9999_1n21beat.htmi 


Pr) Check the box to include the list of links referenced in the article. 
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INVESTIGATING OFFICER'S REPORT 
(Of Charges Under Article 32, UCMJ and R.C.M 405, Manual for Courts-Martial) 


Ta. FROM: (Nome of Invarslpating Oftcer - : @. ORGANIZATION d. DATE OF ALPORT 
Last. First, Mv 


I Marys venennee a aia (LACE) 
Marine Expedionary Force 

amp Pendleton, CA 92055 1 March 21104. 

c. ORGANIZATION 


GALLO, William V. 
2a. TO: (Nwne of Officer who directed the 
investigation ~ Last, First, Ad) 


ist Manne Division 
_. Camp Pendleton, CA 92055 
d. ORGANIZATION j & DATE OF CHAR 3ES 
Headquarters Bartalion 
Ist Marine Division 


Carp Pendleton, CA 92055 16 October 20173 


p | Yes | 
. IN ACCORDANCE WITH ARTICLE 32, UCMJ, AND R.C.M. 405, MANUAL FOR CQUATS-MARTIAL, x 
LHAVE INVESTIGATED THE CHARGES APPENDED HERETO (Exhibit 1) 
| x | 
ENSE COUNSEL (any) b, GRADE 
Kelth T. Civilian 


c. ORGANIZATION (ff appropriare, 


N/A 


d. ADDRESS (. ropriate) 
46 Wachusett ee : 
Worcester, MA 01609 


9. (fo be signed by accused accused walves counnel. Uf accused doss not sign, investipaiing officer will explain in detail in ram 2].) 
3. PLACE b. DAT 


1 HAVE BEEN INFORMEC OF MY RIGHT TO BE REPRESENTED IN THIS INVESTIGATION BY COUNSEL, INCLUDING MY RIGHT TO CIVILIALY 
OR MILITARY COUNSEL OF MY CHOICE IF AEASONAGLY AVAILABLE i WAIVE MY RIGHT TO COUNSEL IN THIS INVESTIGATION, 


c GNATURE OF ACCUSED 


10, AT THE BEGINNING OF THE INVESTIGATION | INFORMED THE ACCUSED OF: (Check appropnare answer) 
Ja. THE CHARGEIS) UNDER INVESTIGATION T™~—“SSSC 


a, THE CHARGE(S) UNDER INVESTIGATION 
0, THE IDENTIYY OF THE ACCUSER | x | 


\/7 
fe. THE RIGHT AGAINST SELFINCRIMNATION UNDER AATICLE SSCS 
fa. THE PURPOSE OF THE INVESTIGATION SR 
fe, THE RIGHT To BE PRESENT THROUGHOUT THE TAKNG GFevioenceSSSCSCSCSCSCSSC“CSC‘“‘;CS*S*~CS CS 
1. THE WITNESSES AND OTHER EVIDENCE KNOWN TO ME WHICH | EXPECTED TO PRESENT 


g- THE RIGHT TO CROSS-EXAMINE WITNESSES 


Jo. THE RIGHT YO CROSS-EXAMINE WITNESSES Td 
hy THE RIGHT TO HAVE AVAILABLE WITNESSES AND EVIDENCE PRESENTED | x | 
i, THE RIGHT TO PRESENT ANYTHING IN DEFENSE, EXTENUATION, OR MITIGATION | x | 
j. THE RIGHT TO MAKE 4 SWORN OR UNSWORN STATEMENT, ORALLY OR IN WRITING |_ x | 
x 


119. THE ACCUSED AND ACCUSED’S COUNSEL WERE PRESENT THROUGHOUT THE PRESENTATION OF EVIDENCE (Uf the accused 
or counsel were absent duning any par of the presentation of avidance, complac b below.) 


b. STATE THE CIRCUMSTANCES DESCRIBE THE PROCEEDINGS CONDUCTED IN THE ABSENCE OF ACCUSED OR COUNSEL 


NOTE: It pdditianal space is requirnd for any tum. umer the additional matenal In Rem 21 or an B eepserale shpat. Idenvty wich material with tha 
propur numarical and, if sppropriste, lettered heading (Example: “7c".) Securoly attach any sdditional shvots to thy form and add a note In the 
appropriate Item aj the farm: “See eddivonal zhavt,” 
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12a. THE FOLLOWING WITNESSES TESTIFIED UNDER DATH: (Qhock apprapriate answer) 
NAME (Lass, First, 4) GRADE (ff any) ORGANIZATION/ADDRESS (Whichever is ap ropriate) YES 


(b)(6) SHEE | 20d Buualion, 25th Marine Regiment x 
Marino Air Control Group 28 av 
“USMCR | MCAS, Cherry Ft, NC 
cod ica| 2nd Batalion, 25th Marine Regiment 
LTCOL (0-3)| Armed Forces Regional Medical Exaniner y 
USA Landstuhl, Germany 
| aie 
ees 
13n. THE FOLLOWING STATEMENTS, DOCUMENT. 


S, OR MATTERS WERE CONSIDERED: THE ACCUSED WAS PERMITTED TO 
EXAMINE EACH. 


LOCATION OF ORIGINAL (not anached) 


b, EACH ITEM CONSIDERED, OR A COPY OR RECITAL OF THE SUBSTANCE OR NATURE THEREOF, IS ATTACHED 


14, THERE ARE GROUNDS TO BELIEVE THAT THE ACCUSED WAS NOT MENTALLY RESPONSIBLE FOR THE OFFENSE(S) OR NOT 
COMPETENT TO PARTICIPATE IN THE DEFENSE, (See RCM. 909, 916(K).) 
16, THE DEFENSE DID REQUEST OBJECTIONS TO BE NOTED IN THIS REPORT (ff Yas. specify in Dew; 21 Below.) 


18, ALL ESSENTIAL WITNESSES WILL BE AVAILABLE IN THE EVENT OF TALAL 
17, THE CHARGES AND SPECIFICATIONS ARE IN PROPER FORM 
18. REASONABLE GROUNDS EXIST TO BELIEVE THAT THE ACCUSED COMMITTED THE OFFENSE(S) ALLEGED 


18. | AM NOT AWARE OF ANY GROUNDS WHICH WOULD DISQUALIFY ME FROM ACTING AS INVESTIGATING OFFICER, 
(Sue R.C.M, 405(d) (1). 


Sce atrached sheet for additional wimesses 


iz 
re 


Bog, 


= 
B 
g 
a 
& 
5 
W 
cies 


eal 


2a, | RECOMMEND: 

a. TAIALBY = [_]} sumMARY C1) specia. (L] GENERAL COURT-MaARTIAL 
b. [XX] OTHER (Spectty in item 21 below) 

21, REMARKS (Include, as necessary, explanation Jor any delays in the investigation, and explunation for any “no” ariswers dbave.) 


Block 14, So there is no confusion, I believe the accused was Tesponsible for his conduct which forms the basis for the alleged 
offeases and comperent to participare in his defense. ; 


Block 15. Defense-requested objections are noted iu the attached sheet. 


Block 16 The (b)(6) are unlikely to be available in the evens of g [rial. 


Blocks 17-18 and 20, The attached sheer discusses in detail the forna of the charges, whether reasonable grounds exist to bebeve tit 
accused committed the offenses, and the appropriate forum for adjudicadon. 


Block 19 So there is no confusion, J am not aware of any grounds which would disqualify me. 


22¢ TYPED NAME OF INVESTIGATING OFFICER >. GRADE c. ORGANIZATION 
ALLO, William V. | Colonel (0-6 .___1 MACE, 1 MEF, Camp Pendicton, CA 92005 
TURE iP GATTI OFFICER 8. DATE 


CS ] March 2004 
OD Form 457 Reverse, AUG 84 
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Block 15. 


The defense requested certain objections to be noted for the record. In accordance with 
instructions, only those objections which were in writing would be noted in this report. The 
defense submitted the following written objections: 


1. LCp (b)(6) objected to the admission and consideration of certain statements taken in 
violation of his Article 32 rights. Through counsel, LCp’ (b)(6) submitted a written 
memorandum which was marked and included as IO Exhibit 42. 


2. LCp}(b)(6) objected to the admission and consideration of certain statements made by 
the (b)6) on the basis that they are unreliable. Through counsel, LCp! (b)(6) 
submitted a written Memorandwn which was marked and included as IO Exhibit 43. 


There were no other written objections. However, there were many orul objections. In my 
discretion, J am noting two, both of which were lodged by Maj Paulus: 


1. Maj Paulus moved that Irecuse myself as the Investigating Officer because of my 
participation as the Investigating Officer in the Article 32 of Maj (b)(6) which was conducted 
in December 2003. A(fier answering questions propounded to me on voir dire, I assured counsel 
for Maj Paulus that I could compartmentalize the testimony and evidence I had seen and heard at 
the previous Axticle 32 and not consider that information against Maj Paulus. I also informed 
counsel that if there was any evidence presented at the earlier Article 32 that could possibly have 
an adverse affect on the outcome, I would notify counsel and we would discuss and resolve the 
issue. I denied the challenge for cause. 


2. Maj Paulus also argued that Marine Corps Reservists, not on active duty, are considered in the 
military for purposes of RCM 405(g)(2)(A) in determining witness availability. I disagreed. In 
my opinion, Reservists who were not on active duty nor performing drills are to be considered as 
civilian witnesses for purposes of RCM 405(g)(2)(B) and determining “reasonable availability,” 


Block 20. 
lL. INTRODUCTORY COMMENTS 


An Article 32 imvestigation to examine the charges preferred against Maj Paulus, Set Pittman, 
and LCpl (b)(6) was held on 26-30 J. anuary and 2 February 2004. All available witnesses 
either testified an person or by telephone. Statements, sworn and unusworn, were submitted in 
lieu of testumony for those wimesses who were not reasonably available, In addition, 
photographs and other physical or documentary evidence also was admitted and considered. 
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This report will be in the following format. First, I will make general comments about the 


cvidence. Second, I will address the evidence specifically for and against each accused and 
make disposition recommendations.’ 


I. GEN co. NTIS 


The evidence demonstrated that the Marmes of 2/25 received rudimentary and brief (sn hour or 
two) law of war training at Camp LeJeune prior to deploying to Iraq. The training was presented 


by Maj Paulus. There was no school or practical training on the operation of an EPW detention 
facility. 


-——~-Once'in brad; 2/25 was tasked by the 15° MEU with moning the Camp Whitehorse detention 
facility outside of An-Nasiriyah. This assignment began on or around the beginning to mid- 
April 2003. The detention facility initially was supervised by (b)6) , then by Maj (b)(6) 
Approximately the end of May, Maj Paulus was assigned as CLL. Ky all accounts, the detention 
facility both before and during Maj Paulus’ tenure was run professionally and the EPWs were 
well treated. Maj Paulus had been in charge for only 2-3 days when (b)(6) arrived on 3 ime 
2003. 


Sgt Pitman was a guard at the detention facility and had been almost from the beginning of 
2/25’s tasking. LCpl (py) , axived at Camp Whitchorse a short time later and also was 

| assigned the duties as guara. Neither Sgt Pittman nor LCp! (b)@6) received any fonnal 
training in being guards in an EPW detention facility. However, Set Pittman’s civilian 

| employment is with the ()(6) LCpl (b)(6) was 
employed with Delta Airnnes betore mis acuvauon. 


With the exception of one witness, (b)(6) who testified with immunity and nursuant to a plea 
agreement, no ane observed any 2/25 Marine maltreat any Iraqi EPWs. (b)(6) on the other 
hand, testified that Sgt Pittman and he had not only mistreated, abused. and assaulted (b)(6) : 
but also inflicted unwarranted and unprovoked beatings on (p)(6) Every other witmess 
| . - Who testified was universally pleased with the manner in which the detention facility functioned 
and the way in Which the EPWs, to include’ (b)(6) were treated, 


Regarding the treatment of (b)(6) and his death, the evidence is unconvincing at best as to 
the cause of his death. When (b)(6) entered the detention facility in the evening on 3 June 
2003, be was seemingly healthy and strong, not to mention combative.” A little more than 48 


yu Because a verbatim transcript has been prepared, I have not summarized the witnesses’ 
testimony. 
2 


a Witnesses who testified about the capture of (b)(6) at his residence indicated that no 


force was needed or used. Therefore, any injuries which were later observed during the autopsy 
contlnued 
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(b)(6) 


Lhmatc 


hours later at just after midnight on 6 June 2003, he was dead. -(b)(6) was struck several 
times during his in-processing into the detention facility when on two occasions he grabbed LCpl 
by the wrist.” Later, to be surc, Sgt Pittman and (b)(6) ‘also struck (b)(6) without 
provocation or justification. What damage and to what extent the earlier blows to the rib cage 
contributed to ()(6) i death is unknown. Also unknown is whether Sgt Pittman’s and LCpl 
(b)(6. assaultive conduct contributed to or even caused his rapid demise. The autopsy revealed 
that (b)(6) had seven (7) broken or cracked ribs, a fractured hyoid bone (a horseshoe shaped 
bone in the throat), and a number of contusions on his torso, arms, and legs. Anv one of these 
injuries individually probably would not have caused death, However, combine (b)(6) pre- 


~—~vxisting medical condition of asthma with the stress of canture, and the injuries, either 


individually or in combination, could have placed (b)(6) ‘tn extremis. However, in my view, 
the merical evidence is inconclusive regarhng (6)(6) ‘cause of death. 
One thing is certain. (p)(6) —_ died while in the care and custody of 2/25. The difficulty here, 


from a criminal justice perspective, is assessing culpability to the individual(s) who are 
responsible. 


M. EVIDENCE RELATIVE TO EACH ACCUSED 
A. Maj Paulus 


Maj Paulus is charged with two (2) specifications of willful dereliction of duty (Charge J, 
Specifications 1 and 2) in violation of Art 92, one (1) specification of maltreatment of (b)(6) 


. (Charge II, Specification) in violation of Art 93, one (1) specification of making a false official 


statement (Charge III, Specification) in violation of Art 107, one (1) specification of aiding and 

abetting the aggravated assault of (b)(6) (Charge IV, Specification) in violation of Art 128, 

and one (1) specification of aiding and abetting the negligent homicide of (b)(6) ‘(Charge V, 
Specification) in violation of Art 134. 


The only offense for which I believe probable cause exists is the dereliction of duty charge with 
regards to failing to properly safeguard the physical health, Welfare, and treatment of (b)(6) ) 


eee 


contaued 


must necessarily have occured while (b)@6) was in the custody of the 2/25 Marines at Camp 
Whitehorse. 


me Interestingly, Maj Paulus does not mention in his unsworm/handwritten statement of 6 


June 2003 (10 Exhibit 10) that (b)(6) was struck at all, Jet alone in the rib cage, during in- 
processing and specifically denies that this in fact occurred in his sworn statement of 13 Junc 
2003 (0 Exhibit 11). LCp! g) 19wever, testified consistently with his 6 July 2003 swom 
statement (IO Exhibit 56) thar nIMi3 (hye) aad S St (b)(6) both administered blows to the rib 
cage When (b)(6) grabbed LC (b)(6) Y the wrist. HM3 (b)(6). also does not mention that he 
had to strike (b)(6) during in-processing, 
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alleged in Charge I, Specification 2. However, J believe the evidence supports a negligent 
dereliction of duty rather than a wilful one. There is no credible or reliable evidence to support 
any of the remaining charges and specifications.“ 


1. ereliction of Duty as to L prisojers el Specification ] 


The evidence regarding Maj Paulus’ performance as OIC spanned a mere seven (7) days, from 
the ime he assumed command of the facility on or about 3) May to 6 June 2003, the day Mr, 
(b)(6) | Was found dead. The evidence demonstrated that Maj Paulus had no fonnal training, or 
even on-the-job training, in ruming an EPW detention facility. He took over as OIC from Maj 
(b)(6). and kept in place the procedures and policies instituted by Majipy6) but also 
continued to improve the conditions of the facility as well as the comforts, as meager as they 
were, for the EPWs. Evervone who testified, to include Ma (b)(6) (Maj Paulus’ Company 
Commander) and LtCol(p)(6) —— (2/25’s Executive Officer), supported the view that Maj Paulus 
oeither authorized nor condoned indiscriminate and malicious treatment of the EPWs. Tn fact. 
(b)(6) estified that Maj Paulus made it clear that EPWs were not to be mistreated. LCpl (b)(6) 
added that Maj Pauls was not well-served by his SNCOIC, SS¢t(b)6) who also testified 
under a grant of immunity. According to (b)@) SSgi(b)(6) ignored Maj Paulus’ clear 
intent and frequently allowed the guards to treat the EPWs more harshly than Ma) Paulus would 
have tolerated, even though this “harsh” treatment may nct have risen to the level of beine 
considered inhumane. With the excention of the arbitrary beatines inflicted upon (b)6) and 


(b)(6) by Sgt Pithman and (b)(6) a0 one, not even (b)(6) , testified that any other 
EPW was mistreated or subjected to excessive and unnecessary force while Maj Paulus was the 
OIC, 


Accordingly, I find no evidence to support Charge J, Specification 1 there under, which alleges a 
willful dereliction of duty in properly safeguarding all Iraqi EP'Ws from 15 May to 30 June. 
First, Maj Paulus did not assume command of the detention facility until 3] May and therefore 
could not be held accountable for any mistreatment before that day. Second, the evidence 
regarding his performance of duties focnsed on the period from 31 May until (b)(6) death, 
so there was absolutely no evidence presented to support this charge, even if valid, for the ime 
after 6 June. Third, and perhaps most importantly, as described above, the evidence was entirely 


“ The maltreatment charge alleged in Charge II as a violation of Article 93, in my view, is 


so closely related to the dereliction of duty accusation in Specification 2 of Charge I as to be one 
in the same for purposes of analysis. However, because a maltreatment charge under Article 93 
requires some degree of intent as a mens rea, and because J believe Maj Paulus was only 
negligently derelict in not safeguarding (b)(6) Ibelicve the evidence fails to support fully a 
maltreatment violation. Moreover, as discussed more fully below, the evidence may support a 
charge of negligent homicide against Maj Paulus, but for the reasons I discuss, I do not believe 
that a conviction would be possible and thus, do not recommend any action against Maj Paulus 
on that charge. 
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favorable towards Maj Paulus; that he performed his duties diligently and with great care to 
ensure that the EPWs were treated humanely. 


At this point, it is logical to discuss what, if any, relevance does the so-called “50-10” rule have 
with respect to this charge of dereliction of duty. The charge of dereliction of duty, whether it be 
intentional or negligent dereliction, requires as one of its elements that the accused knew or 
reasonably should have known of the duty. In this case, the Government is recommending the 
charge of wilfull dereliction of duty in that Maj Paulus failed to properly safeguard the physical 
health, welfare, and treatment of unknown Iraqi prisoners. 


There is no doubt that Maj Pualus knew what his duty was—to run a detention facility. “While a 
the existence of'a duty and ths 4¢cused's Miowledge of that duty must be demonstrated by the 

evidence, doing so is generally not difficult.” United States v. Shelly, 19 MJ 325, 328 (CMA 

1985), The Government has clearly proven that Maj Paulus knew that he had the responsibility 

of running the Detention Facility. Even Maj Paulus does not dispute this. But knowing what 

one’s duty is and knowing how to perform the duty are quite diffecent. The issue here is whether 

Maj Paulus mew how to perform his duty as OIC of Camp Whitchorse’s Detention Facility and 

whether he was derelict in. that performance. 


There was no evidence presented that would indicate that when Ma) Paulus received the 
assignment as OIC, that he was also instructed, either orally or in writing, that he was to provide 
humane treatment to all Iraqi prisoners within bis contro] and custody. While such evidence is 
lacking im the record, one could argue it is implicit within the tasking of being the OIC that Maj 
Paulus knew or should have known that all Iraqi detainees were entitled to humene treatment and 
protection from acts of violence or intimidation. If not implicit, then at least common sense 
would dictate that prisoners are not to be mistreated. Military duties are generally clearly 
assigned, but to the extent that they are not, "common sense and military custom help fill in the 
gaps.” Shelly, 19 MJ at 328. In this case, however, we are not left without guidance in this 
area, Article 13, Geneva Convention relative to the Treatment of Prisoners of War (IO Exhibit 
1) (hereinafter simply referred to as “GP'W”), provides that all “(p]risoners of war must at all 
times be humanely treated.” In fact, DoD Directive 2310.1 states mequivocally that “[the U.S. 
Military Services shall comply with the printiples, spirit, and intent of the international law of 
war, both customary aud codified, to include the Geneva Conventions.” Para 3.1, DODD 
2310.1 (O Exhibit 4) (emphasis added); see also MCRP 4-11.8C, Enemy Prisoners of War and 
Civilian Intemeces, Ch. I, paragraphs 1 and 2. However, DODD 2310.1 in paragraph 3.2 goes on 
to say that “[t}he U.S. Military Services shall be given the necessary training to ensure they have 
knowledge of their obligations under the Geneva Conventions and as required by DoD Directive 
5100.77 before an assignment to a foreign area where capture or detention of enemy personnel is 
possible.” (Emphasis added). 


It seems self-evident then that before a Marine can be punished for failing to comply with 
Paragraph 3,1 of DODD 2310.1 which requires all Marines to honor “the principles, spirit, and 
intent ofthe ... Geneva Conventions” it is incumbent upon the command to first meet its 
obligations of providing the requisite training as required in Paragraph 3.2 of DODD 2310.1. 
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Stated another way, the training is a condition precedent before a violation can bo punished. In 
this case, the record is devoid of any evidence that indicates that Maj Paulus received the 
mandatory commmand-sponsored training, 


To be sure, the Government is not recommending that Maj Paulus be charged with Violating 
DODD 2310.1 or any provision of the GPW. However, the charge of wilfull dereliction of duty 
as proposed m Charge J, Specification 1, against Maj Paulus all but alleges a violation of the 
Law of War (or war crimc). An analysis of the proposed UCM charge in this context is so 
closely related to a GPW violation as to make the two indistinguishable for purposes of this 
discussion,” But for the policy against charging U.S. service members with war crimes, the acts 
alleged to have been committed which form the basis for the dereliction of duty charge could 

"  easity form the basis’ for a law ‘of war Violation if committed by an enemy combatant. 
Accordingly, an analysis of the GPW and pertinent Marine Corps and DoD Directives is required 
in order to understand what facts are necessary to constitute a dereliction of duty for failing to 
safeguard Tragi prisoners. Thus, citing various DoD, Marines Corps, or treaty provisions is not 
only appropriate bul necessary. 


As indicated above, prior to being deployed, Maj Paulus received no training, at least no recent 
training, in the Law of War, the handling of EPWs, or the operation of an EPW detention 
facibty. DODD 2310.1, para. 3.2, puts the initial onus on the command to provide the critical 
Law of War training. Moreover, DODD 2310.1, para. 1.2, makes the U.S. Army the Executive 
Agent “for the administration of the DoD EPOW Detainee Program” lending further weight to 
the defense argument that Maj Paulus should not even have been put into the position of being 
OIC of the Camp Whitehorse Detention Facility. While one might think that Maj Paulus, as a 
field grade officer, had an affirmative obligation to learn what his duties were as OIC, I could 
find no authority for shifting the burden to the Marine. Nevertheless, the record indicates that 
Maj Paulus’ predecessor, Maj (b)(6) and his senior leadership did seek guidance and 
assistance. Could any have done more to mderstand the perhaps subtle nuances of ranning a 
detention facility. Possibly, but the law doesn’t require it. Under the circumstances, I believe 
Maj Paulus did what he could. This does not end the inquiry, however, and automatically clear 
Maj Paulus of any wrongdoing with respect to the treatment of the Eraqi EP Ws as a whole, 


“There is no language in Article 92(3) [of the UCM] which supports [a] tactical duty-based 
distinction in dereliction-of-duty cases. Moreover, from the very begmuting, [the Court has] 
consistently applied a simple-negligence standard in Judgmg nonperformance of military duties 
regardless of the nature of the duty or the status of the person required to perform nt. However, 
[the Court has] also held that the factfinder must consider the nature and complexity of the duty 
as part of all the circumstances of the case when applying this simple-negligence standard.” 
Umited States v. Lawson, 36 MJ 415, 422 (CMA, 1993) (citations omitted). 


v It is DoD Policy that a member of the armed forces who commits an offense that qualifies 


as a “war crime” will be charged under a specitic article of the UCM], FM 27-10, para. 507(b). 
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Failure to use common sense, together with other factors, may be a basis for sustaining a 
conviction for negligent dereliction of duty, United States v, Lawson, 33 MJ 946, 958 (NMCMR 
1991), aff'd 36 MJ 415 (CMA 1993). As mentioned above, "common sense and military custom 
help fill in the gaps" when there is any doubt in what duties are to be performed. Shelly, 19 MJ 
at 328, In United States v. Dellarosa, 30 M.J, 255 (CMA 1990), the Court upheld the negligent 
dereliction of duty conviction of an enlisted weatherman who inaccurately reported the wether. 
Relying on the defense of ineptitude, the accused argued that he was an inexperienced and 
unseasoned (no pun intended) weatherman not well versed or trained in the use of certain 
meteorological mstrumunts, The Court stated that ‘[a]ppellant's purported inexperience and 
tiredness were circumstances to consider in this regard, but they did not legally preclude a 
finding of negligence.” Dellarosa, 30 MI at 260. 


“In view of the above, ineptitude as a defense is largely fact-specific, requiring consideration of 
the duty imposed, the abilities and training of the soldier upon whom the duty is imposed, and 
the circumstances in which he is called upon to perform this duty. The factfinder must determine 
whether this defense exists in a particulas case.” United States v. Powell, 32 MI 117, 121 (CMA 
1991) (citations omitted). In Powell, a Marine Officer, who was tried here at Camp Pendleton, 
was charged with a number of counts of dereliction of duty. The trial court found him guilty of 
some and not guilty of others. The accused relied upon the defense of meptitude arguing that the 
evidence of record "clearly established” his lack of skil] and training in performing his CMS 
duties and the command's Jack of support for him in this function. Powell, 32 MJ at 121. The 
Court asserted that it was obvious that the tial judge concluded that the defense of ineptitude 
was justified as to the counts which resulted in acquittal, However, with respect to the counts of 
dereliction which r¢sulted in conviction, the record is equally clear that “the particular duties 
alleged in the specifications were shown at trial not to require great skill, ability, or assistance.”’ 
id. Thus the defense of ineptitude was not proven. The lessons learned from the Powell case are 
two-fold. First, if specialized skill is necessary to carry out one’s duties, then lack of training 
and command support is relevant in determining whether an mdividual is derelict in the 
performance of these duties. Second, evan where an accused lacks the specialized skill and 
training required to competently perform one's assigned duties, negligent dereliction of duty may 
still be proven if ths tasks not performed competently are routine, not difficult, or simply a 
matter of common sense. In Powell, the accused was the CMS officer with little to n0 traiming. 
The accnsed was acquitted of those counts which required technical skill and training to perform. 
One function of the accused’s duties was to complete certain documentation. Some of the 
documentation was either falsely completed or inaccurate. Others, the accused simply failed to 
do altogether. Of the documentation specifications allegmg dereliction, the accused was 
convicted and the convictions were upheld on appeal because these aspects of his CMS duties 
did not require special skill or training. In other words, it was a matter of common knowledge 
that it is wrong to submit false reports or to simply fail to submit any reports at all. 


MCRP 4-11.8C, Chap. I, para. 4, states that “all individuals in your custody should receive 


humane treatment” and that Marines should apply the “Golden Rule” when handling EPWs, = 2. IED 


This admonition, of course, emanates from Article 13 of the GPW (IO Exhibit 1), Article 13 \G 
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should be read in conjunction with Article 17 of the GPW which prohibits “physical or mental 
torture , .. [and] other form[s] of coercion.” But what is humane treatment and what is torture or 
coercion? As for Maj Paulus, the analysis boils down to this in my view. He was not rained to 
do the job of running the Detention Facility. From the perspective of one not trained, it may not 
appear to be unreasonable, wrong, or illegal . . . in other words, inhumane or tortious... to 
subject Iraqi prisoners of war to the 50/10 procedure oy to apply reasonable physical force to a 
prisoner who is beg recalcitrant or disobedient in order to gain immediate compliance with 
orders and directives given by the 2/25 Marine guard force. Apainst this backdrop is the 2/25 
Combat SOP at page 3-1-5 (10 Exhibit 3) which allows EPWs to be flex cuffed, blind-folded, 
and gagged during transportation to a detention facility. One justifiably and reasonably could 
conclude that if it is permissible to cuff and blind-fold® a prisoner during transit, that it must not 
be inhumane or tortuous treatment. The logic would continue that if it is legally acceptable to 
treat an EPW im this way during transit, then it certainly could not be objectionable to treat the 
EPW similarly dunng captivity at the detention facility. Stated another way, ifthe treatment is 
considvred humane when done in the back of a Humvee it must also be humane if done in the 
detention facility. The GPW does not define humane treatment. However, guidance can be 
found in the authoritative works of Jean S. Pictet, the reporter for the Geneva Conventions who 
provided commentary. In Article 130 of the GPW, in explaining inhumane treatment, Pictet 
states that “the aim of the Convention is certainly to grant prisoners of war in enemy hands a 
protection which will preserve their human dignity and prevent their being brought down to the 
level of animals.” No evidence presented even came close to this definition. 


FM 34-52, Intelligence Interrogation, states on page 1-8 (IO Exhibit 8), that physical torture 
includes “forcing an individual to stand, sit, or kneel lp abnormal positions for prolonged 
periods of ime.” (Emphasis added). Here, there was evidence that some Iraqi EPWs were 
subjected to the 50/10 procedure for as long as 8-10 hours. However, there was no evidence 
even to suggest that any of the EPWs were placed in abnormal positions (akin to those imposed 
upon American EPWs in Viemam) where severe pain was inflicted. While undoubtedly 
uncomfortable, itis difficult to characterize the 50/10 as inhumane or tormous even when 
factoring in the Jragi heat. Certainly, the fact that thc prisoners were fed and given water during 
the entire process seriously weakens any argument that the 2/25 guards were intentionally 
inflicting physical or mental stress upon the EPWs in anu inhumane way. 


In addition to condemning inhumane treatment for EPWs, Article 13 of the GPW (LO Exhibit 
28), also proscribes violence of any kind. Specifically it states that “prisoners of war must at all 
times be protected, particularly against acts of violence or intimidation and against insults and 
public curiosity.” What about the occasional use of physical force to obtain immediate 
obedience to orders? Is this appropriate and acceptable within the meaning of Article 13 or does 


a! | I draw no distinction between the use of a blind fold and the placing of a sandbag over 
an EP W's head especially since the sandbags were completely porous, see-through, and did not 
restrict one’s brcathmg, 
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Article 13 absolutely prohibit any offensive or physical violence upon an EPW for whatever 
reason? Ihave found no case law interpreting this provision of Article 13 and Piotet’s 
commentary also offers no help. Ifrcad literally, which I am inclined to do at this point, then it 
would seem that what the 2/25 guards did is in violation of the law of war.’ Two theories of 
criminal ability now need to be addressed to determine whether Maj Paulus can be held 
accountable for the acts of his guards. 


First, Section 501 of FM 27-10 holds a commander responsible for the acts of subordinates when 
the commander ordered the illegal conduct or “has actual knowledge, or should have knowledge, 
through reports received by him or through other means, that troops or other persons subject to 
his control are about to commit or have committed a war crime and he falls to take the necessary 
and responsible steps to insure compliance with the law of war or to punish violators thereof,” 
This is known as the Yamashita standard. United States v. Tomoyuki Yamashita, Military 
Comunission Appointed by Paragraph 24, Special Orders 110, Hq. U.S. Army Forces Wostem 
Pacific, 1 Oct. 1945. Despite this policy, it is questionable whether a comumander could be held 
lable in a domestic court-martial for the unlawful acts of subordinates based on the Yamashita 
“should have known” standard, since it is DoD policy that U.S. servicemen be tried in courts- 
martial rather than in international war-crime forums and there is no separate crime of command 
responsibility or theory of liability, such as conspiracy, for command responsibility under the 
UCM]. Accordingly, it appears that a prosecutor in a domestic court-martial must establish 
actual knowledge on the part of the commander to be liable for the acts of subordinates. United 
States v. Calley, 46 CMR 1131 (ACMR 1973); United States v. Medina, CM 427162 (ACMR 
1971). There was no evidence presented that hinted let alone showed that Maj Paulus ordered 
his guards to strike or physically abuse any prisoner when they stepped out of line or that be 
knew that they were domg so. 


This leaves us with the possible lesser included offense of negligent dereliction of duty as the 
second theory of liability. If Maj Paulus did not know that his guards were using physical 
violence at times, the argument can be made that he was negligently derelict in the performance 
ofhis duties. As the OIC, it could be argued that it was incumbent upon him to ascertain what 
was being done to those prisoners who refused to comply with orders and directions. He would 
be derelict if he failed to do this or simply ignored what was going on within his detention 
facility as it related to the treatment of the EPWs. This is not some specialized skill that he 
uecded to be taught or required training im order to perform competently as in the Powell case. 
However, this begs the next question. What if Maj Paulus observed the offending treatment but 
did not know that it was in violation of the GPW. Here is where I believe that some prior 
training would be required before Maj Paulus could be held accountable. 


u When EP Ws, who also are subject to the UCMI while confined, violate orders and 
directions, the remedy is not to use physical force to obtain compliance but to employ the penal 
and disciplinary sauctions available under the Geneva Convention, Articles 82-90. See also FM 
27-10, Sections 158-166. 
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As indicated above, DODD 23)0,1, para, 3.2, makes the Services responsible for providing the 
necessary training to the troops to “ensure they have knowledge of their obligations under the 
Geneva Conventions.” Had Maj Paulus received this training he most assuredly would have 
known that it was a violation to strike an EPW for any reason even if it was in direct response to 
disobedient conduct and done to gain compliance. It may not be readily apparent to the untrained 
eye that the Marine puards’ conduct was unlawful. Bear in mind that the evidence demonstrated 
that no guard indiscriminately struck prisoners Just for fun or reprisal (except, as (h\/A) 

testified, that Sgt Pittman and he did so with FESPECt tO (b) 6) ), and, on 
those occasions when force was used, it was always in response to an EPW’s disobedience and 
never excessive. Under these circumstances, an untrained individual might conclude that it was 
entirely appropriate and even condone its use. If this were the case, then Maj Paulus could 
hardly be said: to be derelict for allowing it to occur. 


However, even still, the evidence showed, based upon the testimony of (b)6) alone, that Maj 
Paulus expressed his intent clearly to the guards that all EPWs were to be treated humanely. 
Furthermore, the evidence also showed, again based upon the testimony of (p)(6) , that Maj 
Paulus was not present when Set Pittman end he indiscriminately abused | b)(6 and Sheik 
(b)(6) Finally, as (b)(6) testified, Maj Panlus was not well-served DY Sd8I . (b)(6) ; 
his SNCOIC, who allowed the guards to exert more pressure and force upon the EP'Ws than what 
Maj Paulus would have allowed. 


Given this analysis and the state of the evidence, it seems to me that there is little to no evidence 
to support Charge J, Specification 1, as irrelates to dereliction of duty in failing to properly 
safeguard ynknown Iraqi prisoners to include (b)(6) However, with respect to Charge 
I, Specification 2, as it relates to Safeguarding the health, weltare, and treatment of (b)(6) 

my conclusion is different. 


2. Dercliction of Duty as to (b)(6) (Charge IL, Specification 2 ) 


Regarding (b)(6) . the evidence is different in degree and quality. The facts lending support 
to this allegation all occurred on 5 June 2003. On this day, (b)(6) wus exhibiting very 
unusual behavior. He was very lethargic, slow, and at times would not even move at all. He was 
not eating and drinking almost nothing. Some witnesses even noticed that he was having some 
difficulty breathing. He had defecated himself three times and his feces covered most of his 
body and clothing. When made to stand, he appeared to have intentionally thrown himself twice 
into the concertina wire inside the holding building where he was housed. This, according 16 Maj 
(b)(6) * Because of the putrid odor caused by Mr. (b)(6) defecation and the associated health 


¥ However, LCpl (6)(6) who did not testify, but whose unsworn Results of Interview 
(RO?”’) GO Exhibit 26a) was admitted only as to Sgt Pittman and LCpl :(b)(6) , described 
the events differently. He indicated that: (b)(6) fell into the concertina wire with his arms at 


continued 
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risks with keeping him in close: proximuty to other EPWs and Marine guards, Maj Paulus ordered 
that he be removed from ths holding building und taken outs} 


de to the bolding pen. Maj Paulus 
also ordered that -(b)(6) clothing be removed from him and burned. 


LCnl ipa) Teceived the order to get .(b)(6) 
(b)(6) was having a lot of trouble in moving b)(6) a fairly large man to begin with and 
who was nothing but dead weight at this point. Lon (b)(6) was finding it difficult to get a 
grip or (0)6) because of the sweat compounded by the Ieces that covered his body. 
Frustrated by the task and offended by the horrendous smell, Lp! (by 6) tumed to Maj 
Paulus for help. Maj Paulus told LCpl b)(6) to “drag him by the neck.” All wimesses who 
Were present when what has been called “the dragging incident” occurred and who testified 
(SSet (b)(6) and (b)(6) ‘) described what happened next in similar fashion. Both 
SSgt' and. testified that LCp] (b)(6) did not drag (b)(6) out by 
the neck or throat.’ Rather, he carefully placed one hand under his head. The other hand was 
cupped around (4/6) chin’? Lp] (b)(6) then painstakingly dragyec (b)(6) ] 
approximately 20-30 feet to the outside holding pens and laid him down, This o 


ccurred at 
approximately 1600-1700 hours. (0) ‘was called to examine 
h 


(b)(6) aud reported to 
Maj Paulus that (b)(6) either had a mild heart attack or was faking it. Despite the opinion,!! 


Maj Paulus allowed (b)(6) 0 remain lying naked outside in the sun and heat for the rest of 
the day and into the meee Shortly after midnight, (b)(6) was found dead. 


, now naked, out of the building. LCpi 


continued 


his side and made no effort to break his fall or catch himself. This description does not coincide 
with the conclusion that (b)(6) purposefnlly threw himself into the wire. NOTE: LCpl 
(b)(6) ROI may not be considered against Maj Paulus. LCp} (b)(6) also made a sworn 
statement (IO Exhibit 26), which may be considered against Maj Paulus, and it essentially echoes 
what was contained in his usworm statement on this topic, however, his description was not as 
detailed. 
v Maj Paulus, however. in his 13 June swom statement (IO Exhibit 1 1) indicates that LCpl 
Hemandez dragged (b)(6) by the throat. . 
Ww LCP! )6) who did not testify, made 2 swom statement on 16 Jame 2003 eCom 
Exhibit 14) in which he described the manner in which he transported (b)(6) 
was consistent with SSgt (p)(6) ‘and (b)6) 
mention that he struck (b)(6) - tn the stomach, 
Article 32 said that they witnessed. 


wy 


His version 
. However, LCp] (b)(6) did 
something that no one who testified at the 


Maj Paulus’s 6 June statement (IO Exhibit 10) indicates that he believed from the 
beginmug that (4)(6) unwillingness to comply with simple directions was the product of 
his stubbornness and deliberate refusal, not because :(b)(6) was physically unable to do. This 
mindset, if true, guided Maj Paulus is his course of conduct towards -(b)(6) 
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The Icgal analysis above with respect to Specification ] is e 
will not be repeated. While Maj Paulus did not receive any training whatsoever in running an 
EPW camp, none was needed to recognize what one's duties may have been with respect to Mr, 
(by(6) 02 5 Jume 2003. By any objective standard, clearly Something was very wrong with Mr. 
Even one not medically trained would have recognized this, Granted, Mr. b)(6) 
presented a very challenging set of circumstances for Maj Paulus. (b)(6) 


qually applicable here and therefore 


would again so}} 
j We y uuve been lacking, 
thete is no evidence that Maj Paulus made any effort to locate clean Batiments either from the 


local populace or elsewhere. Moreover, once Maj Paulus made the decision to remove Mr... 

(b)(6) "from the holding building, ne though apparently was given to using a stretcher (which 
were available) to move him, rather than having LCpl (b)(6) drag his naked body over a 
very rough surface. Similarly, these also appeared to be no thought in nlacine Mr. (b)(6 
somewhere else other than outside in the hot su. Finally, when HM3 (b)(6) 4 corpsman, 
opined that by(6 may possibly have suffered a mild beart attack, Maj Panlus did nothing, 
not even Suxgest mat a medical doctor takw a look and provide a second opinion. '? 


His vitals 
Taken together, I believe these facts demonstrate that Maj Paulus was neghgently (not wilfully) PSOE ERM 
derelict in failing to safeguard q(@) welfare and health. F Subnig 
that weekes 
3. Maltreatment 2f (b)(6) (Charge JI. Specification) Sfrternens of this 
; Cancels oot gy 
There are two elements to this offense: 1) that a certain person was Subject to the orders of the PeSSib Wh 
accused; and, 2) that the accused was cruel toward, or oppressed, or maltreated that person. Geeks d 
€ ww 


Maltreatment is a general intent crime. Upited States v.Hanson, 30 MJ 1198, 1201 (AFCMR have Led 
1990); United States v. Piatt, 17 MJ. 442, 445 (C.M.A_1984): United States v. Welsh, ISCMR. 2 lun 4 
573, 374 (N.B.R.1954). The intent which establishes the offense in this case is contained in the glass 
language and actions which were expressed, regardless of any intent the appellant may have ck. 
subjectively possessed. See United States v. Gilluly, 13 U.S.C_M.A. 458, 461, 32 CMR. 458, 

461 (1963). The essence of the offense is not necessarily dependent on what a military superior 

may intend by words or acts. The offense occurs when the treatment, viewed objectively, results 

in physical or mental pain or suffering and is abusive or otherwise upWarranted, unjustified and 


Ww The record indicates that much was going on at Camp Whitchorse on 5 June 2003. First, 


a high profile prisoner, Sheik (b)(6) _. Was arriving and preparations had to be made to accept 
him. Second, intel had been received that the sheik’s Supporters were gathering in great numbers 
and Were going to attack the camp or Stage a massive protest. Preparations had to be made to 
repel them. While I understand that Maj Paulus most likely was preoceunied with the sheik, I 
nevertheless believe that only the slightest amount of attention tc (b)(6) and his condition 
was necessary to recopnize that he needed some medical care. 
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winecessary for any lawful purpose. MCM, Part IV, paragraph 17¢(2) (1984); DA Pamphlet 27- 
9, Military Judges’ Benchbook, paragraph 3-31b, Change 1 (15 February 1985). It has beer 
observed that "the offense of maltreatment must be real, although not necessarily physical, crue] 


Although closely related to Charge I, Specification 2, as indicated above, and even though a 
close call, I do not believe that the facts demonstrate that Maj Paulus intentionally maltreated 
(b)(6) with the degree of thought necessary to make out this offense, 


4. False Official Statement (Charge ean Specification) 


On 6 June 2003, after .(b)(6) bady was discovered, Maj Paulus and his company 
commander, Maj (6) got together and agreed that it would be good idea for everyone 
involved to prepare a written statement to facilitate the inevitable and certain investigation, Maj 
Paulus also prepared a written statement which was grven to Maj Froeder and ultimately to the 
NCIS. Ih the written statement, Maj Paulus stated that “{b)eatings are neither authorized nor 
tolerated.” It is this statement which forms the basis for the false official statement accusation. 


There are four elements to this offense: 1) that the accused made a certain official Staternent; 2) 
that the statement was false; 3) that the accused knew the statement to be false at the time of 
making it; and, 4) that the false statement was made with intent to deceive. 


Other than the first element, the government has failed to prove any of the other elements. As far 
as Maj Paulus was concerned, the statement was not false nor did he know or believe it to be 
false. The witness testimony amply demoustrated that Maj Paulus set the proper tone upon 
becoming the OIC on how EPWs were to be treated. He met with the guards and conveyed his 
intent to them that EPWs were to be treated humanely. As far as the evidence of record 

indicates, Maj Paulus was unaware that SSgt (b)(6) allowed the guards greater latitude in 
handling EPWs than Maj Paulus would have permutted. Moreover, Maj Paulus was completely 
in the dark that Set Pituman and (b)(6) ” badly abused (b)(6) 1 and the (b)(6) 


5. Aggravated Assault on (b)(6) 0 (C ¢ TV, Specification) and 
eghgent Homicide (Charge cification 


These two offenses, in essence, allege the sume conduct and for all intents and purposes aught To 
be considered together. It is alleged in both Charges that Maj Panlus aided and abetted LCpl 
(b)(6) in the assault and in the negligent homicide of (b)(6) h 


There are four elements to aggravated assault: 1) That the accused did bodily harm to a certain 
person; 2) that the accused did so with a certain force; 3) that the bodily harm was done with 
wdlawful force or violence; and 4) that the force was vsed in a maumer likely to produce death or 
Rricvous bodily harm, 
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There are five elements to negligent homicide: 1) that a certain person 18 dead: 2) that this death 
resulted from the act or failure to act of the accused; 3) that the killing by the accused was 
unlawitl; 4) that act or failure to act of the accused which caused death amounted to simple 
negligence; and, 5) that under the circumstances, the conduct of the accused Was to the prejudice 
of good order and discipline or was of nature to bring discredit upon the armed forces. 


An aider and abettor of an offense is equally guilty of the offense as one who commits it directly 
and may be punished to the same extent. See Art. 77,0{1), UCM], An aider and abettor is one 
who assists, eficourages, advises, counsel, or commands another in the commission of an offense. _ 
See 77.b(2)(b), “In some circumstances, inaction may make one Hable as a party, where there is 
adnty to act.” See Art. 77.b(2)(b)(ii). 

All of the facts related to these two offenses arise from the so-called “dragging incident” on $ 
June 2003 by LCpl (b)6) As mentioned above, it was Maj Paulus who ordered LCpl 

: (b)(6) _ to drag: (b)(6) out of the holding building to the outside holding pen. The 
language in the charge indicates that Maj Paulus ordered LCpl (b)(6) to drag (b)6) by 
the throat or neck, a rovans likely to produce his death or grievous bodily harm. Admittedly, 
some support for this description can be found in the written statement submitted by Maj Paulus 
(10 Exhibit 11). However, the sworn testimony presented during the Article 32 hearing was 
entirely contrary to this. Everyone who testified stated that LCp’ (b)(6) exhibited preat care 
in cradling Yb) 6) bead from behind and on his chin when moving him to the outside 
holding pen, No one witnessed LCpl (oy6) grab or drag yg) dy the throat.”? Based 
upon this testimony, it cannot be said that LCp! (b)(6) committed an aggravated assault 
UPD (4/6) and thus, neither did Maj Paulus as an, aidex and abettor. 


iv As alluded to above, there is conflicting versions of what happened. There is the version 
that appears in the written statements, some of which were obtained by NCIS. The defense hus 
attacked the NCIS statments and the techniques NCIS employed to obtain thesw statements. 
Virtually every witness who testified disagreed to some degree with the accuracy of their written 
and signed statement. This is not 4 new or novel complaint, 1 have heard defense counsel raise 
this issue many times over during my career. What is different about this allegation is that 2/25's 
executive officer, LtCol.(p)g) a former prosecutor in his civilian career, also believes the 
complaints to be tie and has been quite vocal about expressing his disgust with NCIS. The 
point to this discussion is this. While the written statements may back up the Govemment's case 
that LCp) (6) dragged (b)(6) by the throat as ordered by Maj Paulus, it appears that 
many, ifnot all, of the perciniedl witnesses vither have recanted this version or arc willing to do 
so, thus creating credibility problems for the Government, Under oath and in court, the same 
witnesses will describe the “dragging incident” as careful and cofppassionate under the 
circumstances, Accordingly, the written statements will offer no help to the Government except 
to impeach the veracity of the very witmesses it will need during its case-in-chief to establish the 
facts necessary to survive a motion fora finding of not guilty in accordance with RCM 917, 
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The Government's pathologist expert, LTCOL (b)(6) U.S. Anny, opined that (b)(6) 

died of stungulation. She testified that upon autopsy, she discovered that (b)6) had a 
broken hyoid bone, a U-shaped bone that sits atop of the windpime. She explained that it rakes 
forceful pressure directly to the hyoid bone to break it. LTCOL (b)(6) further opined that 
the fractured hyoid bone caused swelling to the windnine which eventually and completely 
obstructed the flow of oxvgen to the hmgs causing (b)(6) death. The defimse culled its 
own expert pathologist, (b)(6) - He agreed that it would take direct pressure with sufficient 
force to break the hyoid bone, He disapreed however, that death was caused by strangulation as 
a result of the fractured hyoid bone. ‘(b)(6) opined that based upon the autopsy performed 
by LTCOL (b)(6) he could not make a cause of death determination with any degree of 
medical certainty. LCdr (b)(6) 2/25's battalion surgeon, also testified. He is an emergency 
room doctor in his civiHan life. He concurred with (b)(6) ‘and opmed that it is just as likely 


(b(6) died because of a severe asthma attack,’ 
LTCO} (6)(6) also stated that the hyoid bone would not have fractured if LCpl Hernandez 
moved (b)(6) not by throat, but in thy manner descnbed by witmesses. that is, with one hand 


behind head and one hand e)mped around the chin. Interestingly, (b)(6) testified that, in a fit 
of frustration when (b)(6) refused or was mable to comply with directions. he forcefully 
grabbed (b)(6) around the throat and yelled at him.'* Later, after (p(6) was found dead 
and the rumors were swirling around the camp that he had a broken neck, - (b)(6) was 
concerned enonch to ask (b)(6) the other 2/25 battalion surgeon. if lis actions could have 
caused (b)(6) death. Consequently, if you accept LTCOL (b)(6) ‘tacdical opinion 
that it was the broken hyoid bone that lead to the swollen Wwindpipe which eventually lead ta 
death, then it seems far more likely that (b)(6) admitted conduct broke the hvoid bone than 
did LCp!l | (b)(6) conduct, And if you accept that, then neither LCpl (b)(6) nor Maj 
Paulus are directly responsible for (b)(6) : death as alleged in Charge V and the 
Specification thereumder. 


But what about leaving (b)(6) outside in the hot sun, naked, and in obvious distress? Could 
it be argued that Maj Pauhis had a duty to act to prevent his death and by failing to do so, he 
negligently causcd it. In United States v Russell, 3 USCMA 696, 14 CMR 114 (1954), the court 
stated, "Negligent homicids is an unlawful killing resulting from simple negligence." (Exnphasis 
added). “ Simple negligence is the absence of due care, that Is, an act or omission of a person 
who Is under a duty to use due care which exhibits a lack of that degree of care of the safety of 


ee 


it! "(b)(6) ‘medical history, as provided by his brother (IO Exhibit 40), revealed that he 
suffered from asthma. According to LCd (b)(6) extreme stress, such as may be brought on 
by capture, coupled with the dusty Iraqi environment, could very likely trigger an asthme attack, 
that left untreated, could result in death. 


In (6) swom statement of 6 July 2003 (10 Exhibit 17), he admits only to 
grabbing (b)(6) by the neck for two seconds. 


15 


o-1g 04; 8:52 Sri pt pu, cleo SWIL Xe gorre2€e26):NOILYO0T x 


Oct.13. 1997 7:15PM . No.4419 PB. 49/55 


Z20/ 26 


others which @ reasonably carefill person would have exercised under the same or similar 
circumstances.” See MCM Part IV, para. B5.b. MCM Part IV, para, 85.c.(2); svc also United 
States v, Riley, 58 MY 305, 310 (CAAF 2003); United States v. Robertson, 37 Mi 432, 438 


Committing the act is under a duty to use due care, and the act itself exhibits a lack of that degree . 
of care for the safety of others which a veasonably prident man would have exercised under the 


circumstances.” United States v. Gargus, 22 MJ 861 (ACMR 1986); see also United States y, 
Mitchell, 12 MJ. 1015, 1017 (ACMR), pet. denied, 14 M.J. 215 (C.M.A.1982). 


Maj Paulus was not specifically charged with negligently causing }(b)(6) death by failing to 
. exercise “that degree of care for [his] safety-.- . which areasonably prudent man woutd have 
exercised under the circumstances.” However, I believe that it was fairly encompassed within 
the language of Charge V and the Specification thereunder to have reasonably put Maj Paulus on 
notice that he may have to defend against that specific nuance of the allegation. Moreover. it 
came out in testimony of the witnesses that had certai reasonable steps been taken, (b)(6) 
death possibly could have been prevented. In other words, since Maj Paulus had the duty to 
protect (b)(6) and failed to do so, he arguably could be held criminally liable for his death 
under a neghgent homicide theory. However, despite this available potential Cption, I believe 
one fatal flaw exists in the Government’s case and that is being able to present credible and 
reliable medical testimony regarding the canse of death. 


In my opinion, the Government's expert pathologist, LTCOL(b)(6) ~ eft much to be desired 
a3 4 Witness and expert. She was equivocal at times and easily flustered when confronted with: 
potentially embarrassing oversights, such as 1) using a boilerplate template for her autopsy report 
and failing to edit it to accurately reflect (b)(6) autopsy; 2) not photographing the broken 
hyoid bone, which, in her opinion, was the mechamsm that directly lead to death; and 3) 
representing in ber curriculum vitae that she is entitled to wear the Combat V device on her 
Broaze Star when, in fact, she may not. Moreover, no laboratory tests on (b)(6) bodily 
fluids could be performed because the ice chest in which they were being stored tor transit back 
to Germany was left on the tarmac in the hot Iraqi sun and literally exploded from the expanding 
gases inside. The lack of reliable medical evidence leaves in doubt the true cause of death or 
whether intervening and unforeseen criminal acts by others (i.e., Set Pittman and (b)(6) may 
have been the cause of (b)(6) death. The other factor to consider when deciding whether 
Maj Paulus was negligently complicit in Causing .(b)(6) death, is the other very important 
achvities going op within Camp Whitehorse which demanded his attention, specifically, the 
atrival of the sheik and the anticipated attack of the camp by his supporters. Having been 
distracted by the impending confrontation with the attackers, Maj Paulus’ attention naturally was 
diverted away from (b)(6) leaving him very little time for reflection and consideration of 
what to do witt (b)(6) 


The bottom line is this, while I believe that the Government barely made out a prima facie case 
for negligent homicide on the basis that Maj Paulus failed to exercise due care in getting Mr. 
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(b)(6) some medical treatment, I think the Government would be hard prossed to gaina 
conviction at a court-martial given the state of the evidence as summarized immediately above. 


6. isposition Reco tion 


T recommend that Maj Paulus be offered non-judicial punishment for negligent dereliction of 
duty with respect to failing to safeguard the physical health, welfare, and treatment of (by(6) 
While Maj Paulus’ derelict conduct resulted in the death of a human being, certainly an 
aggravating factor, I believe his conduct is mitigated by the fact that he was preoccupied with the 
security of the camp following the intelligence that Sheik (b)(6) supporters were planning to 
possibly stage an attack combined with the favorable positive evidence of the steps he took to 
ensure the EPWs were generally treated well. For the reasons stated above, I do not beliove 
there is reasonable grounds to believe that Maj Paulus committed any of the remaining charges 
and thus, I recommend no disciplinary action be taken against him for those offenses. 


B. Sgt Pittman 


Sgt Pitman is charged with two (2) specifications of willful dereliction of duty (Charge I, 
Specifications 1 and 2) in violation of Art 92, and five (5) specifications of assault consummated 
by a battery by striking unknown Iraqi prisoners, (b)(6) and the (b)(6) 

(Charge IL, Specifications 1-5) in violation of Art 1%. 


T believe probable cause exists for both willful dereliction of duty charges alleged in Charge J, 
Specifications 1 and2. J also find that the evidence supports probable cause to believe that Sgt 
Pittman assaulted (b)(6) as alleged in Charge I, Specifications ] and 2. 
However, J find no creaybJe or retzabic evidence to support the remaining assault specifications 
regarding the (b)6) brothers alleged in Charge Il, Specifications 3-5. 


1. Dereliction of Duty as to fragi Prisoners (Charge I, Specification 1) 


I will not repeat the legal discussion regarding dereliction of duty recited above as it relates to 
the fact-specific events presented in this Article 32. As far ag Sgt Pitunan is concemed, the fine 
legal nuances associated with being derelict based upon having received specialized training is 
wholly irrelevant. The facts demonstrate that Set Pittman intentionally beat and struck Sheik 
(b)(6) for no reason . . . and this form of misconduct takes no formal training or 
Mcation to know or understand that it is completely wrong and illegal. 


The oharge of willful dereliction of duty has three elements: 1) that the accused had certain 
duties; 2) that the accused knew or reasonably should have known of the duties; and, 3) that the 
accused was willfully derelict in the performance of those duties. The first two elements are 
easily proven and not contested by Sgt Pittman. The third clement is where the battle wil) He 
principally because the evidence supporting this last element rests entirely upon the testimony of 
one individual, (b)(6) 
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Set Pitoman was assigned as a detention facility guard almost from the very outsel of 2/25 having 
received the mission of nmning the Camp Whitchorse detention facility. Sgt Pittman was chosen 
to be a guard, in large part because of his civilian employment as a corrections officer with the 
Federal Bureau of Prisons. There appears to be no impropriety by Sgt Pittman until on or about 
3 June 2003, when (b)(6) arrived at the facilitv. Two days later on 5 June 2003, Sheik 
(b)(6) arrived ai the camp. According to (b)(6) , Sgt Pittman and he repeatedly struck the 
Sheik in an ynprovoked attack and Sgt Pittman twice struck. (b)(6) who was houded and flex- 
cuffed behind the back. 


& addition to this very abusive conduct, several 2/25 Marines, who did not testify, but whose 
sworm. statements Were admitted, indicated that Sgt Pittman was often observed treating EPWs in 
a rough fashion. For exaruplo, Sgt Pittman was seen pulling EPWs (who were hooded and flex- 
cuffed from behind) from the back of Humvees causing them to fall several feet to the ground. 
The potential for injury was present. Certainly there was a better way to extract these EPWs 
from the vehicle that would have been more appropriate and less likely to cause injury. See 
Sworn statement of LCp! (b)(6) of 24 June 2003 (IO Exhibit 24). 


This malicious conduct clearly satisfies the third and final element of the offense. It was 
intentional, thus willful. Since Sgt Pittman was charged with safeguarding the prisoners, the 
charge of dereliction of duty, as alleged in the Specifications, is complete. 


I recommend that Specification 1 under Charge I be modified as follows: 1) that the dates “from 
on or about mid-April 2003 to on or about 5 June 2003" be substituted for the dates originally 
alleged “from about 1 April 2003 to about 30 June 2003": 2) that (b)(6) be added as an 
alleged victim so that the Specification reads, “ (py) Land unknown Iraqi prisoners,” 
These changes, in my opinion, are minor, supported by the evidence, and sufficiently covered by 
the Specification as originally alleged so as not to require repreferral of the Specification nor 
reopening the Article 32, especially if the command is considering referral to e general comt- 
martial, With respect to Specification 2 under Charge L ] recommend that the dates of the 
offense include “from on or about 3 June 2003 to on or about S June 2003" vice “from about 4 
June 2003" as on ginally alleged. 


- There was no evidence that any of the EPWs removed from Humvees in this manner 


suffered any injuries. The real meaning behind this evidence is that it demonstrates how 
callously Sgt Pitrman treated the EP'Ws and provides some insight into his character. 
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2. Assaults on Sheik Rashaed and Mr. Halab ¢ Charge IV, Specifications | and 
2) 


(06), testified that Sgt Pittman, (b)(6) , aud he were tasked with moving (b)(6) 

(by(6) _1 from the building where the sheik was initially placed to the south holding building. 
Once they got the sheik inside the holding building, the three of them began to hit and kick the 
sheik in the arms an legs for no reason other than pure retribution. This lasted 20 to 30 minutes 
and occurred on 5 June 2003. 


On 4 June 2003 during the 0400-0800 shift, (06) __ testified that he was ordered by Set 
Pittman to awaken ‘ (b)(6) and the ()/¢) + (b)(6) ‘applied blows to the 

_ meaty. portions.of legs and .arms-of the brotirers to get them  statid oi thelr fSet. 1(6)(6) 
presented more of a challenge. He simply would not comply. Consequently, (b)(6) locked 
him, used a significant degree of force in appl ving a pressure point behind the ear, and when this 
did not work, sirmply just picked him up. 1(b)(6) Was staggering and moaning and, at one 
point, got tangled. in the concertina wire, requiring Sgt Pittman and (b)(6) to extract him. 
(b)(6) was hooded and cuffed behind the back, Sgt Pittmasn then Rave .(b)(6) a backhand 
to the chest causing him to stumble back. (b)(6) muttered “why, why, why... my 
children.” Sgt Pittman. in response, stated “what about the children of the soldiers in the 507 
ambush.” Then, ()(6) __ saw Sgt Pittman land a karate kick to | (p)(6) shest.'* This 
summarizes the essential facts that support the allegations in Specitications 1 and 2 of Charge 1. 


There are only two clements for the offense of assault consummated by a battery. They are; 1) 
that the accused did bodily harm to a certain person; and, 2) that the bodily harm was done with 
unlawful force or violence. “Bodily harm” is defined as any offensive touching of another, 
however slight. See Art 128.c.(1)(a). 


Clcarly, the assaults upon the sheik and (b)(6) » caused bodily harm, as that term is defined, 
and were done with unlawfal force or violence. There was no excuse or legal justification for 
Sgt Pithman’s conduct . . . absolutely none. 


iy Sgt (b)(6) was not the subject of this Article 32 and it is my understanding that he 
was pending a special court-martial which, at the time of this Article 32, was being considered 
for dismissal or withdrawal of the charges. Whether the command wants to revisit that decision 
based upon the testimony of. (b)(6) is beyond the scope of this report. 


aw (b)(6) did not see the beginning, or wind up, of this ick, He only saw it land. So he 
camnot say what (b)(6) may have done, if anything, to provoke the kick. ] will emphasize 
thal | (b)(6) was hooded and cuffed so it is difficult to comprehend a scenaxjo that would 
justify Set Pittman’s move as self-defengive. 
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There is absolutely no evidence that Sgt Pithman assaulted the (6) brothers as charged in 
Specifications 3-5 of Charge 11 In fact, the brothers identified (b)(6) n a photographic line- 
up as the individual who stnick them. See IO Exhibits 20, 21, and 22. 


3. Disposition Recomm endation 


{ recommend that Sgt Pittman be taken to a special court-martial for two Specifications of willful 


dereliction of duty as tc (b)(6) and (b)(6) Lin failing to safeguard their physical 
health, welfare, and treatment, for two specifications of maltreatment of (b)(6) and Mr. 
(b)(6) and two specifications of assault consummated by a battery upon ~ and 


(b)(6) 
(b)(6) 
There is one caveat. As mentioned above, there is one, and only witness, to these events 
Tegarding Set Pittman and his cruelty towards (b)(6) and (b)(6) , and that, of couse, 
iS (b)(6) ?° The Government’s entire case possibly may rest Upon «)¢) . Legally, this is 
suthcent, factually, if the any of the charges are referred to a court-maruw, wuether the tier of 
fact would be willing to rest a conviction upon the word of one individual is entirely a different 
matter. 


I found (b)(6) to be credible and his testimony sufficiently detailed to prove the case against 
Sgt Pittman beyond a reasonable doubt. However, the government will have to contend with the 
tact that (b)@6) has made inconsistent statements minimizing his and others’ conduct or 
outnebt denying that unprovoked physical violence ever occurred against an EPW. See LCp! 
(b)(6) Sworn statment of 6 July 2003 (IO Exhibit 17). Nonetheless, in such a high profile case, 
the command must fully understand that thy prosecution would stand or fall upon the testimony 
of just one witness and be prepared for the risks and potentiality for an acquittal. (b)(6) was 
charged with some very serious offenses and, by his own admission, his testimony revealed that 
he had committed other offenses not listed in his charge sheet, such as, the assault upon Sheik 
(b)(6) and possibly the neghgent homicide of '(p)6) Re cut a deal with the Government 
to cooperate against his co-accuseds and in exchange, he received NYP end was reduced to PFC, 
an extremely lenient “sentence” for his admitted conduct, Any defense attorney worth his/her 


or The prosecution did not originally charge Sgt Pittman with maltreatment in violation of 


Article 93, but I find the facts amply support such a charge. 


27 (6) also testified that Sgt (66) also was present and participated in the 
beating of the sheik. Sgt(p)6) did not testify on the advice of counsel. Whether Set 

(b)(6) is available as a witness uow or will be later may be an important factor in 
determining whether there is sufficient credible and reliable evidence to 20 forward on either the 
dereliction or ospecially the assault charges, Without knowing what Set (b)(6) will say or 
whether he will corroborate or refute (b)(6) testimony, it is difficult to assess the true 
strength of the Government’s case. 
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salt would have a field day cross-examining ‘ (P)(6) just on the deal that he negotiated let 
alone the facts of the case. I’m certain that (b)(6) credibility would, at the very least, be 


shaken, perhaps not destroyed, but shaken. Whether his veracity would be damaged enough to 
create reasonable doubt is anyone’s guess. 


I recognize that there are some that might argue that his conduct warrants treatment at a general 
court-martial, especially since it was intentional and malicious, and with respect to -(b)(6) 
may have contributed to his death” J wrestled with which forum was most appropniate to 
resolve these offenses and came down on the side of the lesser forum primarily because of a 
proportionality concern. What I mean is this: (b)(6) was allowed to resolve his case at an 
NJP. His conduct was every bit as egregious as Sgt Pittman's and possibly worse, since he 
confessed that he put a strong choke hold on; and was Jater concermed that this may 
have lead to the man’s death. I understand that (b)(6) ‘Was willing to step up and cooperate, 
something Sgt Pittman did not do, and that this act of contrition is worth something. Was his 
assistauce worth pleading his case down to an NIP was not my call to make and I make no 
judgments whether it was the right thing to do, However, from an gutsider's perspective, 
members on a court-martial may be incensed that’ (b)(6) received such a charitable deal while 
Set Pittman who is “less” culpable is being subjected to the most serious forum and potentially 
facing many years in prison 


Given that the Government’s case literally depends upon onc witness, a witness who has every 
motivation to curry and remain in £avor with the Goverment, and because when considered 
objectively, what Sgt Pittman did, while bad, is not so bad to warrant the most serious treatment 
at a gencral court-martial, I recommend a special court-martial as the most appropnate forum, 


C. Lp) (b)6) 


LCpl (b)(6) is charged in Charge I with one Specification of willful dereliction of duty, in 
violation of Article 92, one Specification under Charge II with maltreatment, in violation of 
Article 93, three specifications of aggravated assault or assault consummated by a battering 
under Charge IL, in violation of Asticle 128, and in Charge IV, one specification of negligent 
homicide in violation of Article 134, All of the preferred charges and specifications surround the 
5 June 2003 “dragging incident” ot (b)(6) As Ihave adequately summarized this event and 
LCpl (6) involvement in it above, | will not do so again here. Suffice it to say, that I 
found no crediple or reliable evidence to support any of the charges. In fact, the testimony that 


u/ ‘Ifa general court-martial is contemplated, the Article 32 will have to be reopened to 
consider the additional charge of maltreatment if the command wants to include this offense. 
Because the underlying conduct supporting the maltreatment violation is so closely related to the 
dereliction of duty offenses and the assaults, J would recommend against Teopening the Article 
32 for this reason alone because it is quite possible that the offenses are moultiplicious for 
sentencing as well as findings. 
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was received tended to show that LCp!l (b)(6) : treated (b)(6) humanely and carefully 
while moving him from the holding building to the outside holding pen” Accordingly, I 
recommend no disciplinary or administrative action be taken against LCpl (b)(6) 


IV. CONCLUSION 


Y acknowledge that the commander generally is responsible for all that his unit does or fails to 

do. I further acknowledge that there are some who would argue that Mai Panlus. as the OIC of 
the detention facility, should be the one ultimately held accountable for (b)(6) : death and 
the mistreatment generally of any iraqi EPWs. Finally, I acknowledge thal others may argue that 
if anyone should defend themselves at a court-martial, it ought to be Maj Paulus. Normally I 
would agree with all of these assertions. However, the uraque facts of this case demonstrate that 
Maj Paulus was kept in the dark about the treatment EPWs received and the intentional, 
deliberate. and malicious criminal acts of Sgt Pitman, (b)(6) inflicted 
Upor (b)(6) and (b)(6) Maj Paulus should not be held accountable for acts not 
reasonably loreseeable by him. 


(b)(6) 


w/  Yacknowledge, as I have stated before, that the written statements provided by various 
witesses are, 10 Varying degrees, in conflict with the Article 32 testimony. However, most, if 
not all, of the wimesses have backed away from the accuracy and/or truthfulness of these 
statements obtained by NCIS during the early phases of the investigation. 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 
UNITED STATES ) 
) 
v. ) DEFENSE MOTION TO DISMISS FOR 
) CHARGE ONE AS UNCONSTITUTIONALLY 
C.A. PAULUS ) VAGUE 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


a a 


1. Nature of Motion: This motion requests the Military Judge to order the dismissal of 


Charge 1: Willful Dereliction of Duty, Violation of Article 92 as its sole specification is 


unconstitutionally vague. 


2. Summary of Facts: 


a) 


b) 


c) 
d 


~~ 


€) 


On or about 1 June 2003, Major Paulus became the OIC of the detention facility at 
Camp Whitehorse, Iraq. 

On or about 3 June 2003, (b)6) was taken into custody by members 
of the United States Marine Corps under suspicion of being involved in the ambush of 
the US Army 507" Maintenance Battalion. 

On or about 6 June 2003, (p)6) ' was found dead. 

The government has charged Major Paulus, inter alia, with Willful Dereliction of 
Duty, a violation of UCM] Article 92. 

On or about 18 June 2004, Trial Counsel provided the defense notice of their 
intention to call Col. Lorenz, USMC (Ret.) as an expert witness in the area of Law of 


War and Operational Law. 
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f) 


g) 


h) 


of a 


On or about 20 June 2004, the Defense filed a Motion in Limine asking the Court to 
find Col. Lorenz’s testimony inadmissible because it was not relevant to any issue or 
fact in the case. 

On 25 June 2004, the Government filed a response to the Defense Motion to exclude 
the testimony of Col. Lorenz. (Please see attached copy of Government Answer to 
Defense Motion in Limine). In the Government pleading, Col Lorenz is described as, 
“former I MEF, Staff Judge Advocate. He has authored articles on the rules of 
engagement. He teaches on the Law of War at the University of Washington.” 

In that response, the Government further stated: “The purpose of calling Col. Lorenz 
as a witness is to establish the duty of care owed to detainees and prisoners of war 
during a time of armed conflict... Col. Lorenz will assist the fact-finder by discussing 
the duty of care required of US Marines in the treatment of sick detainees under their 
care and custody. He will establish this duty of care by discussing the Geneva 
Conventions and its application to the US Marine Corps pursuant to law and policy.” 
On 29 June 2004, the Government provided the defense with a proffer of the expected 
testimony of Col Lorenz. (Please see attached copy of Synopsis of Testimony of Col 
(Ret) FM Lorenz). In this proffer it is stated that Col. Lorenz will testify, “as to the 
duty of care required of US Marines in regards to detainees or prisoners of war during 
a time of armed conflict. It is expected he would testify that Marines owe such 
individuals a duty to avoid harming them unless for just cause, such as self defense. 
Marines also owe such individuals a duty to provide them proper medical care when 


they are ill or injured.” 


j) On 29 June 2004, the Government also provided the defense with a copy of Col. 
Lorenz’s biography. (Please see attached copy of CV of Frederick Michael Lorenz, 
Col USMC (Ret)). Notable for the present purposes is the fact that Col Lorenz was a 
judge advocate for 27 years and teaches courses entitled, “International Humanitarian 
Law” and “Law of War” at two different law schools. 

k) On 29 June 2004, after a hearing, the Military Judge ruled that Col. Lorenz proffered 
testimony as an expert regarding the duty owed by Marines to detainees or prisoners 
of war during armed conflict was relevant. 

1) On 30 July 2004, the Government served the defense with a Request for Judicial 
Notice. (Please see attached Government Request of Judicial Notice). 

m) In this request, the Government asks the Military Judge to take judicial notice of 
Geneva Protocol I (Amelioration of the Condition of the Wounded and Sick in the 
Armed Forces in the Field); Geneva Convention Protocol III (Treatment of Prisoners 
of War); Geneva Convention Protocol I'V (Protection of Civilian Persons in Time of 
War); and DODD 5100.77 dated 9 December 1998. 

n) The Government states in that request: “The accused is charged with dereliction of 
duty, maltreatment, and aggravated assault as to his treatment of (0)() The duty 
of care arises from the Geneva Convention Protocol’s I, III, and IV... These 
conventions in concert with Col (Ret) Lorenz’s testimony and the facts of the case 
will prove to the fact-finder that a duty of care existed as to the treatment due Mr. 


(b)(6) and that the accused violated it.” 
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3. Discussion: 
Dereliction of Duty 

Dereliction of Duty is a violation of UCMJ Article 92. In order to be convicted of 
this offense, the government must prove beyond a reasonable doubt that the accused: 

a) Had certain duties 

b) That the accused knew or reasonably should have known of the duties; 

c) a the accused was willfully derelict in the performance of those duties. 
The inquiry for this motion focuses on the first element, “that the accused had certain 
duties.” The definition of duty in the Manual for Court-Martial is: “a duty may be 
imposed by treaty, statute, regulation, lawful order, standard operating procedure, or 
custom of the service.”” MCM, 2002, page I'V-024. 

In this case the government has alleged in several court pleadings that the “certain 
duties” of the accused are imposed by a treaty, to wit: the Geneva Conventions. 
Specifically, the requirements imposed under Geneva Protocol I (Amelioration of the 
Condition of the Wounded and Sick in the Armed Forces in the Field); Geneva 
Convention Protocol III (Treatment of Prisoners of War); Geneva Convention Protocol 
IV (Protection of Civilian Persons in Time of War) as implemented through DODD 
5100.77 dated 9 December 1998. 

Law of Vagueness 

In Grayned v. City of Rockford, 408 US 104 (1972), the United States Supreme 

Court “set forth certain guideposts” to use when analyzing whether a statute is 


unconstitutionally vague. United States v. Branter, 54 MJ 595, 598 (USCGCCA, 2000). 


The three guideposts were: 
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(1) Whether the “law gives the person of ordinary intelligence a reasonable 
opportunity to know what is prohibited, so that he may act accordingly.” 
Grayned at 108. 

(2) Whether the law provides “explicit standards for those who apply them.” Id. 
at 108-109. 

(3) Whether the vague law operates to inhibit First Amendment Freedoms, Id. 
(Not applicable to this case.) 

In its analysis of the issue, the Court’s concern was that “vague laws may trap the 

innocent by not providing fair warning [or] impermissibly delegate basic policy matters 


to policemen, judges, and juries for resolution on an ad hoc and subjective basis, with the 


attendant dangers of arbitrary and discriminatory enforcement.” Id. 


Application of Law 


A. The Court should find Charge I, Dereliction of Duty, unconstitutionally vague as 
its not possible that a person of ordinary intelligence could be aware of the duty 
imposed under the Geneva Conventions. 


In order to show that Major Paulus had a duty under the Geneva Conventions of 
which he was derelict, the Government has told the Court that it needs, and the Court has 
found necessary, the testimony of a military law expert with 27 years experience as a 
staff judge advocate and scholar’s knowledge of the Law of War and International 
Humanitarian Law. In their response to the defense motion in limine, the Government 
states that such a person’s expert testimony is necessary to show the fact-finder that a 
duty exists. Government Answer to Defense Motion in Limine, page 1. Furthermore, the 
Government states: “Col. Lorenz ... will establish this duty of care by discussing the 
Geneva Conventions and its application to the US Marine Corps pursuant to law and 
policy.” 

Again in their Request for Judicial Notice, the Government stresses: “The duty of 


care arises from the Geneva Convention Protocol’s I, Il, and IV... These conventions in 
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concert with Col (Ret) Lorenz’s testimony and the facts of the case will prove to the fact- 
finder that a duty of care existed as to the treatment due )@) and that the accused 
violated it.” The testimony of Col. Lorenz is a crucial part the Governments attempt to 
establish the existence of a duty under the Geneva Convention. 

The need for, and the use of, Col. Lorenz reveals the difficulties with the 
Conventions and their implementing statutes. Namely, a person of ordinary intelligence 
can not tell what is required of them under these statutes. Grayned, supra. If it requires a 
trained attorney with the vast legal experience and studies of Col Lorenz to establish the 
duty, then it is beyond the grasp of the ordinary person as required by the Supreme Court 
and is unconstitutionally vague. To hold otherwise, would substitute an experienced 
lawyer’s capacity to understand a statute for that of the ordinary person. This substitution 
would be wrong. 

Even if the Military Court found that Col Lorenz’s testimony was only to assist 
the members understanding and not to establish the duty, such assistance still points out 
the inherent flaw with this charge. The accused is a field grade officer. The members 
will be field grade officers. If the Conventions are not unconstitutionally vague as 
applied to the accused, then the field grade officer members should be able to understand 
the duty or duties imposed without the assistance of a military law expert. To say the 
members need the assistance of such an expert to understand the duty, when they have 
the same background and responsibility for following that duty as the accused, proves the 
Defense point in this motion — as applied in this case the Conventions and implementing 
statutes are beyond the grasp of the person of ordinary intelligence. Therefore, the charge 


must be found unconstitutionally vague. 
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B. The Court should find Charge I, Dereliction of Duty, unconstitutionally vague as 


it provides as the Geneva Conventions lack explicit standards for application in 
the United States Military. 


As stated above, both members’ panel and the accused will be field grade officers 
in the US Marines Corps. If the Conventions had explicit standards for application in the 
United States Military they would be readily ascertainable to both the members and 
Major Paulus. In such an instance there would be no need to have a military law expert. 
However, because there are no uniform, explicit standards for their application, the 
Government must offer a military law expert with 27 years of operational and military 
law experience. Simply put, in this case, if the Conventions and implementing statutes 
were sufficient, all the members would need is copies of the law and the instructions of 
the Military Judge to make a finding. However, as previous litigation in this case reveals, 
they are insufficient by themselves. Rather, if this charge is allowed to go forward, there 
will be an ad hoc determination of the duty imposed by the Conventions according to the 


testimony of Col. Lorenz. The very type of determination that the Supreme Court fears. 
Grayned, supra. 


CONCLUSION 


Major Paulus must be held to the standard annunciated by the Supreme Court: 
namely a person of ordinary intelligence. Grayned, supra. As the state of the proposed 
evidence in this case reveals, the only way he could have known of his duty is if he 
possessed the specialized knowledge of a military judge advocate. He did not, and 


should not be punished for it. 
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4. Relief Requested: The defense respectfully requests the Military Judge rule Charge 1 
should be dismissed as unconstitutionally vague. 

5. Evidence: The defense will present copies of the Geneva Protocol I (Amelioration of 
the Condition of the Wounded and Sick in the Armed Forces in the Field); Geneva 
Convention Protocol IIJ (Treatment of Prisoners of War); Geneva Convention Protocol 
IV (Protection of Civilian Persons in Time of War); DODD 5100.77 dated 9 December 
1998; the Government Answer to Motion in Limine; the Synopsis of Testimony of Col 
(Ret) FM Lorenz; CV of Col (Ret) FM Lorenz and Government Request for Judicial 
Notice. 


6. Oral Argument: The defense respectfully requests oral argument in support of this 
motion. 


2 August 2004 
Date 
Defense Counse 


I certify that on 2August 2004 I caused a copy of this motion to be served on the trial 


counsel via electronic mail. 


Defense Counse 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 
UNITED STATES ) 
) 
Vv. ) Government Answer to Defense Motion in Limine 
) (Law of War Expert) 
C.A. PAULUS ) 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1. Nature of Answer. The government requests that the military judge deny the defense 
request to bar the testimony of Col (Ret) F.M. Lorenz, U.S. Marine Corps. 

2. Summary of Facts. The government agrees with the defense recitation of the facts 
except to modify them as follows: 

The purpose of calling Col Lorenz as a witness is to establish the duty of care 
owed to detainees and prisoners of war during a time of armed conflict. Col Lorenz was 
the former I MEF, Staff Judge Advocate. He has authored articles on rules of 
engagement. He teaches courses on the Law of War at the University of Washington. 
The government is confident that Col Lorenz will meet the requirements under MRE 702 
as an expert in the areas of Law of War and Geneva Convention. 

3. Discussion. When an accused is charged with dereliction of duty one of the elements 
the government has to prove is that the accused “had certain duties.” Asa result, the duty 
at issue becomes a question of fact for the fact-finder. Did a duty exist that the accused 
was required to perform, yes or no? The duty in question for the case against the accused 
deals mostly with the duty of care as to proper medical treatment and handling of sick 
detainees. Whether any duty exists at all in relation to treatment of sick detainees is a 


question of fact. Col Lorenz will assist the fact-finder by discussing the duty of care 
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required of U.S. Marines in the treatment of sick detainees under their care and custody. 
He will establish this duty of care by discussing the Geneva Convention and its 
application to the U.S. Marine Corps pursuant to law and policy. 

Clearly, Col Lorenz meets the standard under MRE 702 for allowing his 
testimony at trial. He has specialized knowledge. He can help the fact-finder understand 
the duty of care required of U.S. Marines as to detainees under their care and custody. 
He is an expert in the field as will be demonstrated at the trial. 

4. Relief Requested. The government requests that the defense motion be denied. 

5. Evidence. The government will provide a copy of Col Lorenz CV, if the government 
can reach him in time for the motions hearing. He was in Alaska attending a conference 
the last time I spoke to him earlier this week. 


6. Oral Argument. The government does desire oral argument in support of this answer. 


Date L.J. FRANCIS 
Major, USMC 
Trial Counsel 


I certify that on 25 June 2004, I caused a copy of this answer to be served on the defense 


counsel via electronic mail. 


L.J. FRANCIS 
Major, USMC 
Trial Counsel 
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SYNOPSIS OF TESTIMONY OF COL (RET) F.M. LORENZ 


If Colonel (Ret) F.M. Lorenz, U.S. Marine Corps, were to testify at trial the government 
expects he would testify as follows: 


Col Lorenz would testify as to the duty of care required of U.S. Marines in regards to 

detainees or prisoners of war during a time of armed conflict. It is expected he would 

testify that Marines owe such individuals a duty to avoid harming them unless for just 

cause, such as self-defense. Marines also owe such individuals a duty to provide them 
proper medical care when they are ill or injured. 


Col Lorenz would also lay the foundation for the base documents that give rise to this 
duty of care. These base documents include the Geneva Convention and applicable U.S. 
regulations and Department of Defense orders and regulations making the protocols of 
the Geneva Convention applicable to U.S. Service members. 


ed 


Major 
U.S. Marine Corps 
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FAX to Major Francis USMC, Trial Counsel 
Camp Pendleton, CA 
760-725-4500 


URGENT: CV provided at government request 


Please confirm receipt to Col Lorenz cell phoney) 


Fron: 
Frederick Michael Lorenz, Co] USMC (Ret) 
(b)(6) 


Frederick Lorenz grew up in ()6) _ and obtained his undergraduate 
and law degrees from Marquette University. He served in the US Marine 
Corps for twenty-seven years as a judge advocate, including a tour as an 
infar.try company commander, He has an advanced law degree (LLM with 
highest honors) from George Washington University and practiced 
environmental law between 1982 and 1991. In 1992 he joined the First 
Marine Expeditionary Force and was SJA for Operation Restore Hope in 
Somalia, and returned there as General Zinni’s SJA for the UN evacuation in 
1995. In 1996 he served in Bosnia as a senior legal advisor for the NATO 
implementation force, and went on to teach Political Science at the National 
Defense University. After his retirement from the Marine Corps in 1998 he 
spent ia year as a Fulbright Senior Scholar in St Petersburg, Russia, and in 
2006 served as a United Nations legal affairs officer in Kosovo. He currently 
lectures at the Jackson School of International Studies, University of 
Was'iington, and is an Adjunct Professor of Law at Seattle University. In the 
spring quarter of 2004 he taught “International Humanitarian Law” at UW 
and in fall of 2004 he will teach “Law of War” at Seattle U. His consulting 
compiny, International Research Associates, focuses on international 
envircnmental issues. 
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Frederick Lorenz grew up in (b)@6) and obtained his undergraduate and law 
degrees from Marquette University. He served in the US Marine Corps for twenty-seven 
years as a judge advocate, including a tour as an infantry company commander. He has 
an advanced law degree (LLM with highest honors) from George Washington University 
and practiced environmental law between 1982 and 1991. In 1992 he joined the First 
Marine Expeditionary Force and was SJA for Operation Restore Hope in Somalia, and 
returned there as General Zinni’s SJA for the UN evacuation in 1995. In 1996 he served 
in Bosnia as a legal advisor for the NATO implementation force, and went on to teach 
Political Science at the National Defense University. After his retirement from the 
Marine Corps as a colonel in 1998 he spent a year as a Fulbright Senior Scholar in St 
Petersburg, Russia, and in 2000 served as a United Nations legal affairs officer in 
Kosovo. He currently lectures at the Jackson School of International Studies, University 
of Washington, and is an adjunct Professor of Law at Seattle University. In the fall 
quarter of 2003 he taught “Water and Security in the Middle East at UW. His 
consulting company, International Research Associates, focuses on international 
environmental issues. He resides (b)@) 


AS 
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Francis Maj Leon J 


From: (b)(6) S 

Sent: Tuesday, June 29, 2004 6:06 AM 
To: FrancisLJ@1fssg.usmc.mil 
Subject: Re: REQUEST FOR CV 


ShortBioMil3.doc 
Here it is, 
My cell is (b)(6) 


FML 


also see FAX sent this AM 


VW 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 
UNITED STATES ) 
) 
V. ) Government Request for Judicial Notice 
) 
C.A. PAULUS ) 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


a 


1. Nature of Motion. Pursuant to MRE 201A (a) the government requests judicial notice 
of Geneva Protocol I (Amelioration of the Condition of the Wounded and Sick in the 
Armed Forces in the Field); Geneva Convention Protocol III (Treatment of Prisoners of 
War); Geneva Convention Protocol IV (Protection of Civilian Persons in Time of War); 
and DODD 5100.77 dated 9 December 1998. 

2. Summary of Facts. The accused is charged with dereliction of duty, maltreatment and 
aggravated assault in regards to his treatment of Mr. (6)(6) 

was a suspected Baath Party member under the regime of Sadam Heussein. During OIF 
_ he was suspected to have been involved in the ambush of the U.S. Army 507" 
Maintenance Battalion (Jessica Lynch Battalion). He was suspected to have been 
involved because he was found in the possession of a rifle belonging to one of the 
soldiers killed in that ambush. 

(b)(6) was captured on 3 June 2003 and taken to Camp Whitehorse detention 
facility just outside of An Nasiriyah, Iraq. The accused was the OIC of that detention 
facility at the time. During (b)(6) first night of detention at Camp Whitehorse he 
was punched, kicked, kneed and choked by guards. After that first night (b)(6) 


began to slowly deteriorate. He had trouble breathing. He was heard moaning. He was 


US 
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would eat and drink little. On 5 June around 1600, (b)6) defecated himself. The 
defecation was described by witnesses during their depositions and Article 32 testimony 
as watery and putrid. The accused ordered his subordinates to remove (b)(6) from 
the cell where he had defecated himself. The subordinates tried to lift (6) but he 
was a man of over 200|bs and they had difficulty. Then the accused ordered one of the 
two Marines who were trying to lift (b)6) to take (b)(6) soiled clothes and burn them. 
The Marine did as ordered only leaving one Marine to lift (b)(6) . The temperature was 
about 100 degrees at the time. The Marine was hot and Sweaty. (b)(6) was hot, 
sweaty and had defecation all the way up to his neck. 

The Marine struggled to get a grip on (b)(6) arms to drag him. The accused 
saw this and ordered the Marine to drag (b)(6) by the neck. The Marine placed one 
hand under (b)(6) head and the other hand up under his chin. The Marine 
proceeded to drag (py(6) head first out of the cell for about 40 feet into an outside 
recreational pen. (b)(6) was naked at this time. (b)(6) was left on the bare 
ground. The accused called a corpsman from the battlion aid station (about 300 yards 
from the detention facility) to come check (b)(6) The corpsman checked (b)(6) 
vitals and told the accused that (b)(6) could have suffered a heart attack or stroke or could 
be faking. He recommended keeping (pe) as he was, in the sun on the ground in the 
heat without any medical care and to monitor his condition. 

The accused agreed. (b)(6) was left as he was for the next seven hours. During 
those seven hours he defecated himself two more times. No medical care was provided. 
No shelter was provided. No corpsman nor doctor was called to check on his condition. 


Just after midnight on 6 June, (b)(6) was discovered dead. A later autopsy found that he 
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suffered from multiple broken ribs, multiple deep tissue contusions and a broken hyoid 
bone all of which were ante mortem injuries. 

3. Discussion. MRE 210A(a) states, “The military judge may take judicial notice of 
domestic law. Insofar as domestic law is a fact consequence to the determination of the 
action.” The accused is charged with dereliction of duty, maltreatment, and aggravated 
assault as to his treatment of (b)(6) The duty of care arises from the Geneva 
Convention Protocol’s I, I, and IV. The U.S. became a signatory to these conventions 
in 1949. These conventions are the basis for U.S. recognition of the law of armed 
conflict as it relates to treatment of certain protected persons such at prisoners of war, 
wounded and sick and civilian detainees. These conventions are domestic law of which 
the military judge may judicially notice. These conventions in concert with Col (Ret) 
Lorenz’s testimony and the facts of the case will prove to the fact-finder that a duty of 
care existed as to the treatment due (b)(6) and that the accused violated it. 

DODD 5100.77 is direction to U.S. military service departments to ensure 
compliance with the law of war obligations of the U.S. It specifically references each of 
the conventions named above. It also indicates that violations of these conventions 
should result in disposition under the UCMJ when appropriate. In other words it is a 
bridge between the conventions and DOD. DODD 5100.77 is also domestic law that the 
military judge can judicially notice. 

4. Relief Requested. The government requests that the military judge judicially notice 
the above named conventions and DODD 5100.77. The government will offer copies of 


these as its first four prosecution exhibits for identification at the next session of court. 


Xvi 
3 ioe | _ ABR 


5. Evidence. The government will provide a copy of Geneva Convention | (Treatment of 
Wounded and Sick); Geneva Convention II (Treatment of Prisoners of War); Geneva 
Convention IV (Protection of Civilian Persons in Time of War); and DODD 5100.77. 


6. Oral Argument. The government does desire oral argument in support of this motion. 


Date L.J. FRANCIS 
Major, USMC 
Trial Counsel 


I certify that on 30 July 2004, I caused a copy of this motion to be served on the defense 
counsel via electronic mail. 
L.J. FRANCIS 


Major, USMC 
Trial Counsel 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 
UNITED STATES ) 
) 
v. ) DEFENSE MOTION FOR RELIEF PURSUSANT 
) TO 905(b)(1): Inadequate Pre-trial Advice 
C.A. PAULUS ) Per RCM 406 
(b)(6) ) 
Mayor ) 
U.S. Marine Corps ) 


1. Nature of Motion: This motion requests that the Military Judge dismiss all the 
charges and specifics for the Convening Authority’s Staff Judge Advocate’s failure to 
comply with the requirements of RCM 406(b)(1) in issuing pretrial advice to the 
Convening Authority. In the alternative, the Military Judge is requested to order the Staff 
Judge Advocate for the Convening Authority to issue proper Article 34 Advice within the 
requirements of RCM 406. 
2. Summary of Facts: For the purposes of this motion the following facts are relevant: 
® On or about 16 October 2003, charges were preferred against Major Paulus. 
@ Onor about 26 January to 2 February 2004, an Article 32 hearing was conducted 
in this case. 
© Onor about 1 March 2004, the Investigating Officer submitted his 
recommendations to the Convening Authority. 
© Onor about 9 April 2004, Col. W.D. Durrett, Jr., USMC, the Staff Judge 
Advocate for the Convening Authority submitted his pretrial advice in this case to 
the Commanding General. (Please see attached copy of PRETRIAL ADVICE IN 


THE CASE OF U.S. v. MAJOR CLARKE A. PAULUS, USMC.) 


ee 4. (19) 
= 1. 8 
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ee Col. Durrett’s pretrial advice does not contain any conclusions “with respect to 
whether the allegations of each offense is warranted by the evidence indicated in 

the report of investigation” (RCM 406). 

3. Discussion: Jt has been a long standing holding of the military appellate courts that “if 
an accused is deprived of a substantial pretrial right on timely objection, he is entitled to 
judicial enforcement of this right, without regard to whether such enforcement will 
benefit him at trial.” United States v. Mickel, 26 CMR 104, 107 (CMA 1958)(emphasis 
added). 

One of the those substantial pretrial rights is contained in RCM 406. RCM 406(a) 
requires, “Before any charge may be referred for trial by a general court-martial, it shall 
be referred to the staff judge advocate of the convening authority for consideration and 
advice.” Said advice must contain the following: 

(1) Conclusion with respect to whether each specification alleges an offense 
under the code; 

(2) Conclusion with respect to whether the allegation of each offense is 
warranted by the evidence indicated in the report of investigation ...: 

(3) Conclusion with respect to whether a court-martial would have 
jurisdiction over the accused and the offense; and 

(4) Recommendation of the action to be taken by the convening authority. 
RCM 406(b). 

In this case, the pretrial advice submitted by the staff judge advocate does not 
contain any statement regarding “whether the allegation of each offense is warranted by 


the evidence indicated in the report of investigation,” as required by RCM 406(6)(2). 
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This defect in the advice relates directly to one of the accused substantial pretrial rights 


and therefore, he “‘is entitled to judicial enforcement of this right, without regard to 
whether such enforcement will benefit him at trial.” Mickel at 107. 

4. Relief Requested: The accused respectfully requests that the Military Judge dismiss 
all the charges and specifics for failure to comply with the requirements of RCM 
406(b)(1) in issuing pretrial advice to the Convening Authority. In the alternative, the 
accused respectfully requests the Military Judge order the Staff Judge Advocate for the 
Convening Authority to issue proper Article 34 Advice within the requirements of RCM 
406. 

5. Evidence: A true and correct copy of the Pretrial Advice in this case is attached 
hereto. 


6. Oral Argument: The defense respectfully requests oral argument in support of this 
motion. 


2 August 2004 
Date 


eith T. Higgins 
efense Counsel 


I certify that on 2 August 2004, I caused a copy of this motion to be served on the trial 


counsel via electronic mail. 


eith T. Higgins 
Defense Counsel 
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UNITED STATES MARINE CORPS 
OFFICE OF THE STAFF JUDGE ADVOCATE 
MARINE CORPS BASE 
BOX 555023 
CAMP PENDLETON, CALIFORNIA 92055-5023 


IN REPLY REFER TO: 
5800 


SJA 


APR 0 9 2004 
From: Staff Judge Advocate 
TO: Commanding General 


Subj: PRETRIAL ADVICE IN THE CASE OF U.S. V. MAJOR CLARKE A. PAULUS USMC 


Ref: (a) Memorandum of Agreement of Feb 04 
(b) Article 32, UCMJ 
(c) Article 34, UCMJ 
(d) R.C.M. 406, MCM (2002 Ed.) 
(e) JAGMAN 

Encl: (1) DD Form 458 (Charge Sheet) preferred 16 Oct 03 
(2) DD Form 458 (Add Charge Sheet) preferred 6 Apr 04 
(3) CG, lstMarDiv (Rein) Itr 5813 LSST-E of 20 Oct 03 
(4) IO rpt dtd 1 Mar 04 w/ exhibits 


1. Major Paulus, the accused, is a member of Headquarters Battalion, 4 S¢ 
Marine Division (Rein). The charges against the accused are contained in 
enclosures (1) and (2). Enclosure (3) contains the order of the Commanding 
General, 15° Marine Division (Rein), directing an Article 32, UCMJ, pretrial 
investigation into the charges and specifications contained in enclosure (1). 
The investigation was conducted by Colonel W. V. Galio, USMCR, on 26-30 
January and 2 February 2004, and the results are contained in enclosure (4). 


2. Due to the deployment of his unit, the Commanding General, 1°* Marine 
Division (Rein), has asked that you take action on this case pursuant to the 
terms of the Memorandum of Agreement, reference (a). 


3. Analysis of Charges. The accused is charged in enclosure (1) with the 
following violations of the Uniform Code of Military Justice (UCMJ): two 
specifications of dereliction of duty, in violation of Article 92, UCMJ; one 
specification of maltreatment, in violation of Article 93, UCMJ; one 
specification of providing a false official statement, in violation of 
Article 107, UCMJ; one specification of aiding and abetting the commission of 
an assault, in violation of Article 128, UCMJ; and, one violation of aiding 
and abetting an unlawful killing, in violation of Article 134, UCMJ. In 
enclosure (2), the accused is charged with one specification of maltreatment 
by failing to provide medical care, in violation of Article 93, UCMJ. 
Evidence of the additional charge in enclosure (2) was raised during the 
course of the Article 32, UCMJ, pretrial investigation. 


4. Sufficiency of the Charges and Specifications. I have reviewed the 
charges contained in enclosures (1) and (2). Per references (b) through (e), 
my advice is that: 


& ~~ 


Subj: PRETRIAL ADVICE IN THE CASE OF U.S. V. MAJOR CLARKE A. PAULUS USMC 


a. Each specification alleges an offense under the Uniform Code of 
Military Justice. 


b. The charges and specifications have been investigated pursuant to 
reference (b). 


c.- A court-martial would have jurisdiction over the accused and each 
offense alleged. 


5. Recommended disposition of the Charges and Specifications: 


a. The Investigating Officer found probable cause exists for the offense 
of negligent dereliction of duty for failing to properly safeguard the 
physical health, welfare and treatment of {a lesser included 


offense of Charge I, Specification 2) and recommends that the accused be 
offered non-judicial punishment. 


b. I recommend that Charge I, Specification 2; Charge II; Charge IV, and 
the Additional Charge be referred to trial by general court-martial and that 


the remaining charges and specifications (Charge I, Specification 1; Charge 
III; and Charge V) be withdrawn and dismissed without prejudice. 
6. Action. If you concur with my recommendation for trial by general court- 


martial, you may refer the charges to a general court-martial by signing the 
referral block of the charge sheet at enclosures (1) and (2). If you approve 
the recommendation that the remaining charges and specifications (Charge I, 
Specification 1; Charge III; and Charge V) be withdrawn and dismissed without 
prejudice, piease indicate by initialing below, and I will take clerical 
steps to dismiss those allegations. 


a. Approve withdrawal and dismisfal of Charge I, Specification 1; 
Charge III; and Charge V. 


b. Disapprove withdrawal and dismissal of Charge JI, Specification 1; 
Charge III; and Charge V. 


W. D. DURRETT, JR. 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 

Vv. ) DEFENSE MOTION TO COMPEL 
) DISCOVERY RE: LIST OF SAMPLES 

C.A. PAULUS ) FROM HATAB AUTOPSY AND INSPECTION 
) OF THE SAME 

(b)(6) 
Major ) 
U.S. Marine Corps ) 


1. Nature of Motion: This motion requests the Military Judge order the Government to 
provide the defense a list of all samples of tissue, fluids, body parts or the like from the 
body of (b)6) Further, this motion also requests the Military Judge 
order the Government make said samples available for inspection and testing by the 
defense expert. 
2. Summary of Facts: 
a) Major Paulus is charged, inter alia, with aggravated assault. 
b) The Government has given notice of their intention to call a forensic 
pathologist in their case in chief to testify concerning the results of autopsy of 
the alleged victim, (b)6) 
c) During said forensic pathologist’s testimony at the Article 32, she stated the 
government had in its possession samples taken from body of (b)(6) 
during his autopsy. 


. Discussion: 


Go 


RCM 70] (a)(2)(A) provides the Defense with right upon request to inspect “... 
any tangible objects...within the possession, custody or control of military authorities, 


and which are material to the preparation of the defense...” 


* & 


The defense seeks a list of all medical samples, tissues, organs or the like body 
parts or fluids taken from (b)(6) and currently in the possession of the 
government. 

The defense further requests the ability to have its own forensic pathologist 
inspect and test said medical samples, tissues, fluids or bodily parts of (6) 

(b)(6) 

As reason therefore, the defense states that such discovery is necessary for the 
preparation of the defense in confronting the Government expert forensic pathologist and 
her conclusions. Without such independent review, the defense will not be able to meet 
its duty under the Sixth Amendment of the United Sates Constitution. 

4. Relief Requested: The defense respectfully request the Military Judge order the 
Government to provide the defense a list of all samples of tissue, fluids, body parts or the 
like from the body of (b)@) Further, the defense requests the Military 
Judge order the Government make said samples available for inspection and testify by the 
defense expert. 

5. Evidence: The defense will introduce copies of portions of the testimony of Col. 
Ingerwson, USA. 


6. Oral Argument: The defense respectfully req 


sts-ora] argument in support of this 
motion. ‘ 


August 5, 2004 J 
Date | th T. Higgins 
Defense Counse 
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I certify that on August 5, 2004, I caused a copy Va motion to be served on the trial 


counsel via electronic mail. _ 


Defense Counsel ! 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 
v. ) DEFENSE MOTION TO COMPEL 
) DISCOVERY OF INTELLIGENCE SUMMARIES 
C.A. PAULUS ) 
(b)(6) ) 
Major ) 
) 


U.S. Marine Corps 


1. Nature of Motion: This motion requests the Military Judge order the Government to 


produce all intelligence summaries for the dates of 3 June 2003 to 6 June 2003 for the 2™4 
Battalion, 25" Marines and the First Marine Division. The motion further requests the 
Military Judge ordered the Government to produced all intelligence documents of the 2" 
Battalion, 25" Marines referring to detainees of Camp Whitehorse who were suspected of 
involvement in the ambush and murder of the US Army 507" Maintenance Company. 
Finally, this motion requests the Military Judge ordered the Government to produce al] 
information concerning the Iraqi organization known as the Black F lag within its 


possession, custody or control. 


2. Summary of Facts: 
a) On or About | June 2003, Major Paulus became ICO of the detention facility 


at Camp Whitehorse, Irag. 


b) On or About 3 June 2003, | (b)(6) became a prisoner at Camp 
Whitehorse. 
C) (by(6) ‘was suspected by members of United States Armed Forces 


Intelligence to have been involved with the ambush and Murder of U.S. Army 


507" Maintenance Battalion (Jessica Lynch Unit). 


% 2 


d) On or About 6 June 2003, (6)(6) was found dead. 
e) The Government has charged Major Paulus with Dereliction of Duty: 


Maltreatment and Aggravated Assault of (b)(6) 


f) It is believed the government may argue the motivation for any alleged abuse 
of (b)(6) was revenge for his involvement in the attack and murder of 


members of the US Army 507" Maintenance Company. 
3. Discussion: 

RCM 701 (a)(2)(A) provides the Defense with right upon request to inspect “... 
any tangible objects...within the possession, custody or control of military authorities, 
and which are materia] to the preparation of the defense...” 

The defense seeks the production of the following items: 
a) All intelligence summaries for Second Battalion, 25" Marines for the date of 6/3 

— 6/6 inclusive 

b) All intelligence summaries for 1“ Marine Division for the dates of 6/3 — 6/6 
inclusive. 

c) All information within possession, custody or control of U. S. Government 
concerning the Iraqi organization Black Flag. 

d) Aj) intelligence material referring to the detainees held at Camp Whitehorse that 

were suspected of involvement in the ambush and murder of the 507” 

Maintenance Company. 


The defense is informed and believes that items (a) and (b) contain intelligence 


background on ()@) . This material the defense believes contains information 
linking (6) to the Black Flag Organization. The defense further believes that item 
ri KK : 
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(c) will reveal that other detainees were suspected in being involved in said attacks and 
no harm came to them while at Camp Whitehorse. 
Obtaining this potential evidence is necessary for the defense to confront’the possible 
evidence of motive to be introduced against Major Paulus. Namely, such evidence may 
provide additional information of said background and ability to confront said alleged 


motivation. 


4. Relief Requested: The defense requests that the Military Judge order that requested 


evidence be produced. 


5. Oral Argument: The defense respectfully requests oral argument in support of this 


motion. 
/ 
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Date (“Keith T. iige ns 
* Defense Counsel \_ 


otion to be served on the trial 
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1 certify that on August 5, 2004, I caused a copy ofthis 


counsel via electronic mail. 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 

y. ) DEFENSE MOTION FOR PRODUCTION 
) OF WITNESSES 

C.A. PAULUS ) 

(b)(6) ) 

Major ) 

U.S. Marine Corps ) 


Ca a ee ee 


1. Nature of Motion: This motion requests the Military Judge order the Government to 
produce certain requested defense witnesses per RCM 703(b)(1) 


2. Summary of Facts: 


a) On or about | June 2003, Major Paulus became the OIC of the detention facility at 
Camp Whitehorse, Iraq. 

b) On or about 3 June 2003, (6) was taken into custody by members 
of the United States Marine Corps under suspicion of being involved in the ambush of 
the US Army 507” Maintenance Battalion. 

c) On or about 6 June 2003, (b)6) was found dead. The government has charged 
Major Paulus with Willful Dereliction of Duty, a violation of UCMJ Article 92, 
Maltreatment, a violation of UCMJ Article 93 and Aiding and Abetting an 
Aggravated Assault, a violation of UCM§J Article 128. 

d) On or about 18 June 2004, Trial Counsel provided the defense notice of their 
intention to cal] Col. Lorenz, USMC (Ret.) as an expert witness in the area of Law of 
War and Operational Law. 

e) On or about 22 June 2004, the Defense filed its First Witness Request with the 


Government. 
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f) On or about 23 June 2004, the Government responded. In its response the 
Government denied to produce eight (8) witnesses. The names and reasons for denial 
are set out below. 

3. Discussion: 

RCM 703(b)(1) provides that on the merits “each party is entitled to the 
production of any witness whose testimony on a matter in issue on the merits ... would 
be relevant and necessary.” 

The defense in its request stated both the witnesses name and the reason why the 
defense believed said witness was relevant. The defense now requests the Military Judge 
compel the production of the following witnesses (whose relevance is set forth below): 


(1) Bonanno, Ted, Capt. USMC, Office of Staff Judge Advocate, 1st Marine 
Division 
Relevance: Conducted investigation into prisoner detention at Camp 
Whitehorse for Ist Marine Division. Also provide legal guidance 


concerning use of force at detention facility. 


(2) Cashin, Denis, Sgt.. USMCR, 2/25 Marines 


Relevance: Involved in handling the body of (b)@6) 
postmortem. 


(3) (b)(6) LtCol, USMCR, (b)(6) 2/25 Marines XO. 


Relevance: Requested guidance on brig from 15th MEU; Involved in the 
investigation of (b)(6) death; witness to treatment of 


(b)(6) remains. 
(4) (6)(6) Set., USMCR, 2/25 Marines. 


Relevance: Prison Guard and translator; spoke with (b)(6) 
while in custody. 
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(5) 6) SSgt. USMCR, 


Relevance: Member of HET; Interrogated (py) 1in Camp 
Whitehorse. 
(6) .(b)(6) 2/25 Marines CO. 


Relevance: Involved with set-up of prison; discussed 50-10 rule with 
HET; Witness to 15th MEU inspection. 


(7) Powers, WD, Maj., UMCR, 2/25 Marines S3. 


Relevance: Involved with set-up of prison by 2/25 at Camp Whitehorse; 
involved with communications to 15th MEU to discuss the establishment 
of prison. 


4. Relief Requested: The defense respectfully requests the Military Judge order the 


production of the requested witnesses. 


motion. 
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5. Oral Argument: The defense respectfully a oral argument in support of this 


Date \ Keith T. Higgyn 
Defense Counsel)\ 


I certify that on August 5, 2004, ] caused a copy of this motion to be served on the trial 


counsel via electronic mail. } 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 
V. ) DEFENSE MOTION TO COMPEL 
) DISCOVERY OF HET TEAM 
C.A. PAULUS ) PHOTOGRAPHS AND SCREENING 
(b)(6) ) REPORT 
Major ) 
U.S. Marine Corps ) 


re 


1. Nature of Motion: This motion requests the Military Judge order the production of the 


photographs taken of (b)(6) during his interrogation(s), as well as any 
reports completed by those that participated in said interrogation(s). 
2. Summary of Facts: 

a) Major Paulus is charged with the Aggravated Assault of (6)(6) 

b) The Government has produced several autopsy photographs of (b)6) 

c) The Government has not produced any photographs of (b)(6) taken while he 

was alive. 
d) (b)(6) was a member of the HET team that interrogated (p)6) 
€) (b)(6) was suspected by US intelligence as being involved in the ambush of 


the US Army 507" Maintenance Company (Jessica Lynch). 


) ©)6) testified in a deposition that he was involved in the interrogation of 
(b)(6) on June 4, 2003. 
&) (b)6) testified that during that interrogation, the HET team took a 


photograph or photographs of (b)(6) 
h) (6)(6) testified that the team also completed a screening form concerning 


the interrogation. 
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i) Sgt )6) testified that both the screen report and the photographs were kept 
in a file. 
j)_ To date the defense has not been provide either photograph(s) of (b)(6) or the 


screening report completed. 

3. Discussion: RCM 701 (a)(2)(A) provides the Defense with right upon request to 
inspect “... any tangible objects. ..within the possession, custody or control of military 
authorities, and which are material to the preparation of the defense...” 

The photograph or photographs are possible exculpatory evidence. The 
government contends that all of |(6)() injuries occurred while in custody at Camp 
Whitehorse. The photographs of (b)(6) could reveal his physical appearance prior to 
his death. Such appearance could provide evidence of prior injuries that directly 
challenges the Government’s theory of the case. As such, it is imperative that the defense 
have access to this valuable piece of evidence in order to confront the charges against 
Major Paulus. 

The intelligence screening report is believed, based upon the testimony of Sgt. 
(b)(6) to contain information obtained from (b)(6) during his interrogation. 
Since it is expected that the Government will argue that | (b)(6) involvement with 
the ambush and murder of members of the 507" was the motivation for the alleged 
mistreatment of (6)(6) obtaining and reviewing any evidence of his connection the 
ambush is critical evidence for the defense. The intelligence screening report is expected 


to assist the defense in confronting the alleged motive in this case. 


ee w 


4. Relief Requested: The defense respectfully requests that the Military Judge ordered 


the Government to produce any photographs taken of (6)() Juring his interrogation. 
as well as any reports of said interrogation that were completed. 
5. Evidence: Defense hopes to provide a copy of Sgt (b)(6) deposition testimony 


as evidence upon this matter. 


6. Oral Argument: The defense respectfully ae oral argument in support of this 
motion. 


August 5, 2004 
Date 
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Defense Counsel! 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 
UNITED STATES ) 
) 
V. ) DEFENSE MOTION FOR 
) BILL OF PARTICULARS RE: CHARGE I 
C.A. PAULUS ) 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1. Nature of Motion: This motion requests the Military Judge order the Government to 
produce a Bill of Particulars concerning Charge I in this matter. Specifically, the defense 
seeks a representation from the Government regarding: 

a) what duty was allegedly not followed by Major Paulus from on or about 3 
June 2003 to 6 June 2003, in the alleged failure to properly safeguard the 
physical health, welfare, and treatment of (b)(6) , and 

b) how Major Paulus failed to follow such duty. 

2. Summary of Facts: 

a) Onor about J] June 2003, Major Paulus became the OIC of the detention 
facility at Camp Whitehorse, lraq. 

b) On or about 3 June 2003, (b)6) was taken into custody by 
members of the United States Marine Corps under suspicion of being involved 
in the ambush of the US Army 507” Maintenance Battalion. 

c) Onor about 6 June 2003 (by) vas found dead. 

d) The Government has charged Major Paulus, inter alia, with Willful 


Dereliction of Duty, a violation of UCMJ Article 92 for failure to properly 
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safeguard the physical health, welfare and treatment of (b)(6) 


(b)(6) 
3. Discussion: 

The accused has a right to know both the duty he is alleged to have failed to 
follow and, given the nature of the specification, the means by which he failed to meet it. 
In accordance with R.C.M. 906(b)(6), it is hereby requested that the Military Judge order 
the Government to detail what crime is being alleged in the specification under Charge I. 
It is understood that the charge is Dereliction of Duty, but it is unclear what duty Major 
Paulus had to safeguard the physical health, welfare, and treatment of (6)(6) 


(b)(6) and how the Government alleges Major Paulus willfully failed to do so. 

This motion is made so that the accused may be precisely informed as to the 
nature of the charges. Art. 30(b), UCMJ and R.C.M. 307(c)(3) recognize that the 
pleading procedures currently utilized in the military provide only a succinct recitation of 
the manner and means alleged to have perpetrated the crime. Accordingly, these current 
specifications are inadequate in providing the accused with the essential facts constituting 
the offenses. Glasser v. United Sates, 315 US 60 (1942) recognizes the basic right of the 
accused to be aware, in some specificity, of the facts the government will attempt to 
prove. 

4. Relief Requested: The defense respectfully requests that the Military Judge order the 
Government produce a Bill of Particulars concerning Charge I detailing what duty the 
Government alleges Major Paulus had to provide for the proper physical health, welfare, 
and treatment of (6)(6) and how he is alleged to have not followed this 
duty. 


5. Oral Argument: The defense respectfully requests oral argument in support of this 


motion. 


August 10, 2004 Lo Lf { 


Date Keith T. Higgins 
Defense Counsel * 


I certify that on August 10, 2004, | caused a copy a tion to be ie on the trial 
counsel] via eleetrenic_mau. Ko 
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Keith T. Higgins 
(Defense Counsel ~ 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 
v. ) DEFENSE MOTION TO COMPEL 
) PRODUCTION OF PERSONNEL FILES 
C.A. PAULUS ) OF NCIS AGENTS 
(b)(6) ) 
Major ) 
) 


U.S. Marine Corps 


1. Nature of Motion: This motion requests the Military Judge order the production of 
any adverse matter contained the personnel files of the NCIS agents that will be called to 
testify in this matter. 
2. Summary of Facts: 
a) Major Paulus is charged with Dereliction of Duty, Maltreatment and Aggravated 
Assault. 
b) Major Paulus was interrogated by the NCIS SA ()@) . and SA (b)@6) on 12 
June and 13 June 2003. 
c) On 16 July 2004, the Government gave the defense notice on of the NCIS Special 


Agents involved in the case, Sgt. (b)@). «, had been under suspicion for lying. 


. Discussion: 


Gs 


RCM 701 (a)(2)(A) provides the Defense with right upon request to inspect “any 
tangible objects...within the possession, custody or control of military authorities, and 
which are material to the preparation of the defense...” 

The defense requests copies of any adverse matter contained in the personnel 


records of any Special Agent of the Naval Criminal Investigative Service to be called as a 
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witness at the tria]. The defense states that such discovery is necessary as it may disclose 
evidence to impeach or attack the credibility of the witnesses against Major Paulus. 
Said Request is not intrusive. overbroad or part of a fishing expedition for the 
following reasons: 
a) It is limited to only adverse matters; 
b) Because it is limited to only adverse matters, it is more likely to produce 
admissible or impeachment evidence; 
c) It seeks a specific type of record not access to the entire file of the agent 
d) The defense would agree to review of such materials in a closed ART 39 (a) 
session to insure the privacy concerns of those agents; 
e) The defense would further agree to return all copies of said records at close of 
case; 
f) Itis limited only to those agents that you will be called to testify. 
4. Relief Requested: The defense respectfully requests that Military Judge order the 
production of any adverse matters contained in the personal records of any NCIS Agent 
to be called as a witness. 
5. Oral Argument: The defense respectfully requests ora] argument in support of this 


motion. 


August 5, 2004 
Date 


Keith T. Higgi 
Defense Counse 


i‘ 7. 


1 certify that on August 5, 2004, I caused a copy ofthis motion to be served on the trial 


counsel via electronic mail. 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 

v. ) Government Answer to Defense Motion to 
) Compel Production of Personnel Files 

C.A. PAULUS ) of NCIS Agents 

(b)(6) ) 

Major ) 

U.S. Marine Corps ) 


1. Nature of Answer. The government requests that the military judge deny the defense 
request for the production personnel files of the named NCIS Agents in the defense 
motion. 

2. Summary of Facts. The government agrees with the defense recitation of the facts. 

3. Discussion. Pursuant to RCM 70] the defense is entitled to production from the 
government of certain relevant information. The personnel files for Agent (bye) * and 
(b)(6) are not relevant under the rule. No reasonable belief exists that either of these 
Agents has committed any misconduct in the past. 

The personnel file of Agent (b)(6) has been requested of NCIS, already, pursuant 

to a defense request in the U.S. v. Pittman case. ] am trying to obtain that in light of the 
recent revelation of a potential issue with Agent (b)(6). NCIS application. 


4. Relief Requested. The government requests that the defense motion be denied. 


5. Evidence. The government will provide no evidence on this motion. 


6. Oral Argument. The government does desire oral argument in supportof this answer. 


Jl Avgust oy 
Date 


QARANCIS 
Major, USMC 
Trial Counsel 


_ Us 
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I certify that on 11 August 2004, I caused a copy of this answer to be served on the 


defense counsel. 


IJ. 
Major. USMC 
Trial Counsel 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 
Vv. ) Government Answer to Defense Motion for 
) Production of Witnesses (Second Motion) 
C.A. PAULUS ) 
(b)(6) ) 
Major ) 
) 


U.S. Marine Corps 
SS i a 


1. Nature of Answer. The government requests that the military judge deny the defense 
request for the production of the below named witnesses. 

2. Summary of Facts. The government agrees with the defense recitation of the facts. 

3. Discussion. Pursuant to RCM 703 (b)(1) and its discussion, the defense is not entitled 
to the production of witnesses by the government if the witnesses in question are 
cumulative or unnecessary. The following witnesses requested by the defense are either 
cumulative or unnecessary: 

a. Capt Bonanno — He is irrelevant. Unless the defense can establish that Capt 
Bonanno told Major Paulus it was permissible to drag ill prisoners by the head and neck. 
then he is irrelevant. 

b. (b)(6) ~ The government has already agreed to produce CDR (b)(6) and 
LCDR ()6) regarding the handling of (6)() body after death. (b)(6) 
would be cumulative, thus unnecessary. 

c. LtCol (b)6) He is irrelevant and cumulative. He is irrelevant as to the 
investigation and the guidance he sought but did not receive from the 15° MEU about the 
handling of EPWs and cumulative with CDR (6)®) — and LCDR (b)(6) as to the 


handling of the body of ©)®©) after death. 


, *% > 

d. Sgt (6) - He is unnecessary. The government would be willing to allow 
the defense to take his testimony telephonically. Additionally, his testimony is 
cumulative with Major (b)(6) | SSgt ye) and LCpi (p66) who the 
government intends to produce. 

e. SSgt (b)6) ~ His testimony is cumulative with Sgt (b)(6) . and LCp] 
(b)(6) both of who observed the same incidents regarding (b)@6) 

f. LtCol Murphy — His testimony is irrelevant. The government is unaware of 
any incident when he was involved with (by@) 

g. Major Powers — His testimony is irrelevant for the same reasons as described 
for LtCol Murphy. 
4. Reliet Requested. The government requests that the defense motion be denied. 


5. Evidence. The government will provide documentary evidence on this motion. 


6. Oral Argument. The government does desire oral argument in support offs answer. 


Lt Qusust ot 


Date L.J. N 


Major, USMC 
Trial Counsel 


| certify that on 11 August 2004, I caused a copy of this answer to be served on the 


defense counsel. 


J. CIS 
Major, USMC 
Trial Counsel 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 

Vv. ) Government Answer to Defense Motion to 
) Compel Production of Witnesses 

C.A. PAULUS ) 

(b)) ) 

Major ) 

U.S. Marine Corps ) 


1. Nature of Answer. The government requests that the military judge deny the defense 


request for the production of witnesses. 
2. Summary of Facts. The government agrees with the defense recitation of the facts. 
3. Discussion. Pursuant to RCM 703 (b)(1) and its discussion, the defense is not entitled 
to the production of witnesses by the government if the witnesses in question are 
cumulative or unnecessary. The government has already agreed to produce Lieutenant 
Colonel (Ret) Willis, Major (6)(6) = and Major (b)(6) __. all who have worked closely 
with Major Paulus and can testify as to his good military character. Colonel] Osterman, 
Lieutenant Colone] Shumaker and Lieutenant Colonel Habe! are cumulative with these 
witnesses. 

If not cumulative these witnesses are unnecessary. The government would be 
willing to agree to stipulations of expected testimony or to telephonic testimony. 
4. Relief Requested. The government requests that the defense motion be denied. 


5. Evidence. The government will provide no evidence on this motion. 
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6. Oral Argument. The government does desire oral argument in support of this answer. 


9 Avast oY 


Date 


Major, USMC 
Trial Counsel 


I certify that on 9 August 2004, I caused a copy of this answer to be served on the defense 


counsel via electronic mail. 


Trial Counsel 


Aerie SNVAL 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 
V. ) Government Answer to Defense Motions: 
) Inadequate Pretrial Advice and Disqualification of 
C.A. PAULUS ) Co] Durrett 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 
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1. Nature of Answer. The government requests that the military judge deny the defense 
request to dismiss the charges and specifications. 

2. Summary of Facts. The government agrees with the defense recitation of the facts. 

3. Discussion. Inadequacies in an Article 34 pretrial advice letter are not jurisdictional 
according to the discussion section of RCM 406. Such deficiencies may be cured without 
dismissal of charges and specifications if the convening authority’s decision to refer 
would not have been different. U.S. v. Lawson, 36 CMR 416 (CMA 1966). 

On Tuesday, 10 August 2004, a new pretrial advice letter will be given to the 
convening authority prepared by Col T.G. Scully, U.S. Marine Corps Reserve. Col 
Scully is currently the SJA for 1*' Marine Division, the command where this case 
originally arose. The convening authority will make a determination based upon that 
advice letter and his own review of the Art. 32 report and accompanying evidence, what 
if any charges should remained referred. The convening authority will sign a letter in this 
regard with his determination. 

The purpose of having Col Scully prepare a new pretrial advice letter is not to 
concede that the original advice letter was defective either in substance or due to the any 


alleged bias by Col Durrett, but rather to avoid any potential appearance issues. 
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6. Oral Argument. The government does desire oral argument in support of this answer. 


LJ S 
Major, USMC 
Trial Counsel 


I certify that on 9 August 2004, I caused a copy of this answer to be served on the defense 


counsel via electronic mail. 


Major, USMC 
Trial Counsel 


* 0 


GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 
V. ) Government Answer to Defense Motions: 
) Inadequate Pretrial Advice and Disqualification of 
C.A. PAULUS ) Co] Durrett 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1. Nature of Answer. The government requests that the military judge deny the defense 
request to dismiss the charges and specifications. 

2. Summary of Facts. The government agrees with the defense recitation of the facts. 

3. Discussion. Inadequacies in an Article 34 pretrial advice letter are not jurisdictional 
according to the discussion section of RCM 406. Such deficiencies may be cured without 
dismissal of charges and specifications if the convening authority’s decision to refer 
would not have been different. U.S. v. Lawson, 36 CMR 416 (CMA 1966). 

On Tuesday, 10 August 2004, a new pretrial advice letter will be given to the 
convening authority prepared by Col T.G. Scully, U.S. Marine Corps Reserve. Col 
Scully is currently the SJA for 1°! Marine Division, the command where this case 
originally arose. The convening authority will make a determination based upon that 
advice letter and his own review of the Art. 32 report and accompanying evidence. what 
if any charges should remained referred. The convening authority will sign a letter in this 
regard with his determination. 

The purpose of having Col Scully prepare a new pretrial advice letter is not to 
concede that the original advice letter was defective either in substance or due to the any 


alleged bias by Col Durrett, but rather to avoid any potentia] appearance issues. 
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4. Relief Requested. The government requests that the defense motion be denied. 


5. Evidence. The government will provide the new pretrial advice letter and letter from 
the convening authority once these are complete. 


6. Oral Argument. The government does desire oral argument in supporfed this answer. 


2 Avast oY 
Date 


Major, USMC 
Trial Counsel 


I certify that on 9 August 2004, I caused a copy of this answer to be seryed on the defense 


counsel via electronic mail. 


Major, USMC 
Trial Counsel 
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UNITED STATES MARINE CORPS 
MARINE CORPS BASE 


BOX 555023 
CAMP PENDLETON, CALIFORNIA 92055-5023 


5800 
SJA 
10 Aug 2004 


IN THE MATTER OF U.S. v. PAULUS AND USS. v. PITTMAN 


It has been brought to my attention that objection has been made to the pretrial actions of the 
Staff Judge Advocate in that he was previously involved in the case and has taken actions 
pursuant to his prior duties as Staff Judge Advocate, I MEF. Further objection has been made to 
the pretrial advice and the referral of said cases to trial by my predecessor in command. Without 
deciding the merits of that petition, in order to assure the appearance of justice and fairness for 
all concerned, I have directed Colonel T. G. Scully, USMCR, to advise me on the matter and that 
a new pretrial advice letter be submitted pursuant to Article 34 of the Uniform Code of Military 
Justice. ] am informed that Colonel Scully is currently serving in the capacity of Staff Judge 
Advocate, 1°* MarDiv, Camp Pendleton, CA. 


Colonel Scully provided a new pretrial advice letter to me in both cases on 10 August 2004. 
Additionally ] have been previously been provided with the report of investigation, evidence of 
the investigation, as well as a personal brief by Colonel Scully and counsel for the government. 
After careful review and with due consideration to the magnitude of the matter, I am in complete 
agreement with my predecessor’s decision that there is probable cause to refer the cases to trial 
by court-martial] and that a general court-martial is the appropriate court to decide the matter. 


I am making this decision pursuant to Memorandum of Agreement #04-01A of 20 July 2004 
and under my authority as a General Officer authorized to convene courts-martials. 


AJlnnrw., 
T. E. DONOVAN 
Major General, USMC 
Commanding General 
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UNITED STATES MARINE CORPS 
OFFICE OF THE STAFF JUDGE ADVOCATE 
1°" MARINE DIVISION 
BOX 555023 


CAMP PENDLETON, CALIFORNIA 92055-50235 


IN REPLY REFER TO 
5800 
SJA 


AUG 0 5 2004 


From: Staff Judge Advocate, lst Marine Division 
TO Commanding General, Marine Corps Base, Camp Pendleton 


Subj: PRETRIAL ADVICE IN THE CASE OF U.S. V. MAJOR CLARKE A. PAULUS USMC 


Memorandum of Agreement of Feb 04 


Ref (a) 

(o) Article 32, UCMd 

(c) Article 34, UCMd 

(d) R.C.M. 406, MCM (2002 Ea.) 

(e) JAGMAN 
Encl: (1) DD Form 458 (Charge Sheet) preferred 16 Oct 03 

(2) DD Form 458 (Add Charge Sheet} preferred 6 Apr 04 

(3} CG, lstMarDiv (Rein) ltr 5813 LSST-E of 20 Oct 03 

(4) IO rpt dtd 1 Mar 04 w/ exhibits 
1. Major Paulus, the accused, is a member of Headquarters Battalion, yet 
Marine Division (Rein). The charges against the accused are contained in 
enclosures (1) and (2). Enclosure (3) contains the order of the Commanding 
General, 1%* Marine Division (Rein), directing an Article 32, UCMJ, pretrial 


investigation into the charges and specifications contained in enclosure (1). 
The investigation was conducted by Colonei W. V. Gallo, USMCR, on 26-30 
January and Z February 2004, and the results are contained in enclosure (4). 


2. Due to the deployment of his unit, the Commanding General, 1°> Marine 
Division (Rein), has asked that you take action on this case pursuant to the 


\ 


terms of the Memorandum of Agreement, reference (a). 


3. Analysis of Charges. The accused is charged in enclosure (1) with the 
following violations of the Uniform Code of Military Justice (UCMJ): two 
specifications of dereliction cf duty, in violation of Article 92, UCMJ; one 
specification of maltreatment, in violation of Article 93, UCMJ; one 
specification of providing a false official statement, in violation of 
Article 107, UCMJ; one specification of aiding and abetting the commission of 
an assault, in violation of Article 128, UCMJ; and, one violation of aiding 
and abetting an unlawful killing, in violation of Article 134, UCMJ. in 
enclosure (2}, the accused is charged with one specification of maltreatment 
by failing to provide medical care, in violation of Article 93, UCMJ. 
Evidence of the additional charge in enclosure {2) was raised during the 
course of the Article 32, UCMJ, pretrial investigation. 


Ay Sufficiency of the Charges and Specifications. Il have reviewed the 


charges contained in enclosures (1) and (2). Per references (b) through (e) 
my advice is that: 


 ) ~ 


Subj}: PRETRIAL ADVICE IN THE CASE OF U.S. V. MAJOR CLARKE A. PAULUS USMC 


a. Each specification alleges an offense under the Uniform Code of 
Military Justice. 


b. The charges and specifications have been investigated pursuant te 
reference (b) and the allegations of Charge 1, Specification 2; Charge 11; 
Charge IV and the Additional Charge are warranted by the evidence indicated 
in the report of investigation. 


c. A court-martial would have jurisdiction over the accused and each 
offense alleged. 


Dy Recommended disposition of the Charges and Specifications: 


a. The Investigating Officer found probable cause exists for the offense 
of negligent dereliction of duty for failing to properly safeguard the 
physical health, welfare and treatment of (Dy6 (a lesser included 


offense of Charge I, Specification 2) and recommends that the accused be 
offered non-judicial punishment. 


b. I recommena that Charge I, Specification 2; Charge II; Charge IV, and 
the Additional Charge be referred to trial by general court-martial and thet 
the remaining charges and specifications (Charge I, Specification 1; Charge 
Ill; and Charge V) be withdrawn and dismissed without prejudice. 


6. Action. If you concur with my recommendation for trial by general court- 
martial, you may refer the charges to a general court-martial by signing the 
referral block of the charge sheet at enclosures (1) and (2}. If you approve 


the recommendation that the remaining charges and specifications (Charge I, 
Specification 1; Charge III; and Charge V) be withdrawn and dismissed without 
prejudice, please indicate by initialing below, and I will take clerical 
steps to dismiss those allegations. 


a. Approve withdrawél and dismissal of Charge I, Specification 1; 
Charge II1l; and Charge V. 


D0. Disapprove withdrawal and dismissal of Charge I, Specification 1; 
Charge III; and Charge V. 


ZF) SSSA 


T. G. SCULLY 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES 


V. Government Request for Judicial Notice 


C.A. PAULUS 
(b)(6) 


Major 


U.S. Marine Corps 


) 
) 
) 
) 
) 
) 
) 
) 


1. Nature of Motion. Pursuant to MRE 201A (a) the government requests judicial notice 


of Geneva Protocol] ] (Amelioration of the Condition of the Wounded and Sick in the 
Armed Forces in the Field); Geneva Convention Protocol II] (Treatment of Prisoners of 
War); Geneva Convention Protocol IV (Protection of Civilian Persons in Time of War): 
and DODD 5100.77 dated 9 December 1998. 

2. Summary of Facts. The accused is charged with dereliction of duty, maltreatment and 
aggravated assault in regards to his treatment of (b)(6) 

was a Suspected Baath Party member under the regime of Sadam Heussein. During OIF 
he was suspected to have been involved in the ambush of the U.S. Army 507" 
Maintenance Battalion (Jessica Lynch Battalion). He was suspected to have been 
involved because he was found in the possession of a rifle belonging to one of the 
soldiers killed in that ambush. 

(b)(6) was captured on 3 June 2003 and taken to Camp Whitehorse detention 
facility just outside of An Nasiriyah, Iraq. The accused was the OIC of that detention 
facility at the time. During ()(6) first night of detention at Camp Whitehorse he 
was punched, kicked, kneed and choked by guards. After that first night (b)6) 


began to slowly deteriorate. He had trouble breathing. He was heard moaning. He was 
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would eat and drink little. On 5 June around 1600, (6) detecated himself. The 
defecation was described by witnesses during their depositions and Article 32 testimony 
as watery and putrid. The accused ordered his subordinates to remove ()(6) from 
the cell where he had defecated himself. The subordinates tried to lift (6)6) but he 
was a man of over 200!bs and they had difficulty. Then the accused ordered one of the 
two Marines who were trying to lift (b)(6) take (b)(6) soiled clothes and burn them. 
The Marine did as ordered only leaving one Marine to lift(hy@) = The temperature was 
about 100 degrees at the time. The Marine was hot and sweaty. (b)(6) was hot, 
sweaty and had defecation all the way up to his neck. 

The Marine struggled to get a grip on (b)(6) arms to drag him. The accused 
saw this and ordered the Marine to drag (b)6) by the neck. The Marine placed one 
hand under (b)(6) ; head and the other hand up under his chin. The Marine 
proceeded to drag (b)(6) head first out of the cell for about 40 feet into an outside 
recreational pen. (b)(6) was naked at this time. (b)6) - was left on the bare 
ground. The accused called a corpsman from the battlion aid station (about 300 yards 
from the detention facility) to come check (b)(6) The corpsman checked ()@) 
vitals and told the accused that ()@) could have suffered a heart attack or stroke or could 
be faking. He recommended keeping (b)(6).. as he was, in the sun on the ground in the 
heat without any medical care and to monitor his condition. 

The accused agreed. ()(6) was left as he was for the next seven hours. During 
those seven hours he defecated himself two more times. No medical care was provided. 
No shelter was provided. No corpsman nor doctor was called to check on his condition. 


Just after midnight on 6 June, (b)6) was discovered dead. A later autopsy found that he 
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suffered from multiple broken ribs, multiple deep tissue contusions and a broken hyoid 
bone all of which were ante mortem injuries. 

3. Discussion. MRE 210A(a) states. “The military judge may take judicial notice of 
domestic law. Insofar as domestic law is a fact consequence to the determination of the 
action. The accused is charged with dereliction of duty, maltreatment, and aggravated 
assault as to his treatment of (®)() The duty of care arises from the Geneva 
Convention Protocol’s I, HI, and IV. The U.S. became a signatory to these conventions 
in 1949. These conventions are the basis for U.S. recognition of the law of armed 
conflict as it relates to treatment of certain protected persons such at prisoners of war, 
wounded and sick and civilian detainees. These conventions are domestic law of which 
the military judge may judicially notice. These conventions in concert with Col (Ret) 
Lorenz’s testimony and the facts of the case wil] prove to the fact-finder that a duty of 
care existed as to the treatment due (b)(6) and that the accused violated it. 

DODD 5100.77 is direction to U.S. military service departments to ensure 
compliance with the law of war obligations of the U.S. It specifically references each of 
the conventions named above. It also indicates that violations of these conventions 
should result in disposition under the UCMJ where appropriate. In other words it is a 
bridge between the conventions and DOD. DODD 5100.77 is also domestic law that the 
military judge can judicially notice. 


4. Relief Requested. The government requests that the military judge judicially notice 


the above named conventions and DODD $100.77. The government will offer copies of 


these as its first four prosecution exhibits for identification at the next session of court. 
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5. Evidence. The government will provide a copy of Geneva Convention | (Treatment of 
Wounded and Sick); Geneva Convention HJ (Treatment of Prisoners of War); Geneva 
Convention IV (Protection of Civilian Persons in Time of War); and DODD 5100.77. 


6. Oral Argument. The government does desire oral argument in support of this motion. 


oY July oN 


Date 


Major, USMC 
Trial Counsel 


I certify that on 30 July 2004, J caused a copy of this motion to be served on the defense 


counsel via electronic mail. 


LJIARANTIS 
Major, USMC 
Trial Counsel 


UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 
SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) 
) MOTION TO DISMISS 
V. ) 
) Response to Defense’s Motion to Dismiss 
C.A. PAULUS ) Charge I as Unconstitutionally Vague 
(b)(6) ) 
Major ) 
) 


U.S. Marine Corps 


Nature of the Motion: 


The government respectfully requests this court deny the defense motion to dismiss Charge | 


on grounds of vagueness as the specification under Charge | is not vague. 


2 


Summary of Facts: 
The Accused attended Amphibious Warfare School (AWS) in fall of 2000. 


While a student at AWS, Mr. Joe Rutigliano taught a class regarding the Law of War. 

The Accused was assigned to Camp Lejeune with 2/25 prior to deploying in support of 
Operation Iraqi Freedom. 

While at Camp Lejeune, the Accused taught the Marines from 2/25 classes on the Law of 
War. 

On | June 2003, the Accused becomes the officer-in-charge of the detention facility at Camp 
Whitehorse in Iraq. 

The Marines from Headquarters and Service Company, 2™ Battalion, 25" Marines (2/25) 
worked as guards at the Camp Whitehorse detention facility. 

On 3 June 2003. (b)(6) was taken into custody by members of 


Weapons Company, 2/25 in An Nasariyah, Iraq. . 
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# On 3 June 2003.6) is transferred to the Camp Whitehorse detention facility. 


° ()(6) was under suspicion for being involved with the ambush on the US Army 507" 


Maintenance Battalion in An Nasariyah. 

During his first night in custody at Camp Whitehorse ()6) is assaulted by the Marine 
guards at the facility. 

(b)(6) was healthy when he was apprehended and brought to the detention facility. 

At approximately 1600, 5 June 2003, (b)@) crawls to the head area inside the detention 
facility and in an attempt to use the head. 

(b)6) is unable to make it to the head and defecates al! over himself. 

The Accused is made aware of the situation and arrives at (b)(6) i cell and directs LCp] 
(b)(6) to transport (66) _ to an outside holding pen. 

While attempting to move (6) falls forward into concertina wire. 


The Accused notices that (@) has defecated all over himself. 


LCp! (6) : continues to struggle in moving (b)(6) 
The Accused orders LCp! (b)(6) : to “grab (b)(6) by the neck. 
LCpl (b)(6) MOVES (pg) © a recreational pen outside of the detention cell. 


(by(6) was dragged by the neck to the outside pen by LCp| (b)(6) 

The Accused believes that there might be a problem with ()@6) and notifies Petty Officer 
(b)(6) , 2/25 Corpsmen. 

Petty Officer (66) . informs the Accused that (b)(6) either suffered from a heart attack, a 
stroke or is faking. 
(b)(6) continues to lye naked in the outside recreational pen until he was discovered dead. 


The Accused is charged with a violation of Article 92-dereliction of duty, two specifications 
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for maltreatment under Article 93 and one specification of Article 128- aggravated assault. 

The defense’s contention that the Geneva Conventions are unconstitutionally vague thereby 
justifying a dismissal of the charge from the military judge is wrong as the Accused has not been 
charged with violating the Geneva Conventions. 

The Accused was charged with violating Article 92 of the UCMJ for dereliction of duty. 
Due Process requires that a criminal statute provide fair notice to an Accused of common 


intelligence what conduct is proscribed and also that constitutionally protected conduct is not 


criminal. United States v. Cannon, 13 M.J. 777 (C.M.R. 1982). Here, the charge is not vague as is 
places the Accused on notice that he was willfully derelict in the performance of his duties by 
failing to safeguard (b)(6) The Accused has clearly been placed on notice as to the wrongful 
conduct. Further, his knowledge of the Law of War by the fact that he received a class at AWS and 
gave Classes to the Marines from 2/25 further demonstrates his understanding of the Law of War. 
Unlike most punitive articles, which simply require the government to show facts to support 
the law, with dereliction of duty, the law becomes an issue for the factfinder. Therefore, the 
members must determine whether the Accused violated a “duty to support a conviction on the 
specification. The government cannot presume that the members will understand whether the 
Accused owed a “duty to(b)(6) An expert will be needed to explain the Geneva Conventions 


and the Law of War. 


4. Nature of Relief: The government requests that the court deny defense’s motion. 
Ds Evidence: The government will produce documentary evidence. 
6. Oral Argument: The government requests oral argument. 
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Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATE OF SERVICE 
A true copy of this motion was served on Defense Counsel on 6 August 2004, by trial counsel. 


®& ~ 


UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 
SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) 
) MOTION FOR 
V. ) APPROPRIATE RELIEF 
) 
C.A. PAULUS ) Response to Defense’s Motion to Sever 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


Nature of the Motion: 


The government respectfully requests this court deny the defense motion to sever, as there is 


absolutely no risk of “manifest injustice to the Accused if these offenses are tried at one court- 


martial. 


Zi 


Summary of Facts: 

On 1 June 2003, the Accused becomes the officer-in-charge of the detention facility at Camp 
Whitehorse in Iraq. 

The Marines from Headquarters and Service Company, 2” Battalion, 25" Marines (2/25) 
worked as guards at the Camp Whitehorse detention facility. 

On 3 June 2003, -(b)(6) was taken into custody by members of 
Weapons Company, 2/25 in An Nasariyah, Iraq. 

On 3 June 2003, (6)(6) is transferred to the Camp Whitehorse detention facility. 

(b)(6) was under suspicion for being involved with the ambush on the US Army 507" 
Maintenance Battalion in An Nasariyah. 

During his first night in custody at Camp Whitehorse, (6)(6) is assaulted by the Marine 


guards at the facility. 
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(by) Was healthy when he was apprehended and brought to the detention facility. 
At approximately 1600, 5 June 2003 (b)@) crawls to the head area inside the detention 
facility and in an attempto use the head. 


(b)(6) is unable to make it to the head and defecates all over himself. 


The Accused is made aware of the situation and arrives at (b)(6) cell and directs LCp] 
(b)(6) to transport (b)(6) to an outside holding pen. 
While attempting to move (p)@) falls forward into concertina wire. 


The Accused notices that (6) ~—_ has defecated all over himself. 

LCpl (6) continues to struggle in moving (b)(6) 

The Accused orders LCp] (p)@) to “grab (b)(6) by the neck. 

LCp! ()@) moves (b)(6) to a recreational pen outside of the detention cell. 

(b(6) was dragged by the neck to the outside pen by LCp! (by) 

The Accused believes that there might be a problem with (b)(6) and notifies Petty Officer 
(b)(6) —. 2/25 Corpsmen. 

Petty Office: (b)(6) nforms the Accused that (b)6) — - either suffered from a heart attack, a 

stroke or is faking. 

(b)(6) continues to lye naked in the outside recreational pen until he was discovered dead. 

The Accused is charged with a violation of Article 92-dereliction of duty, two specifications 

for maltreatment under Article 93 and one specification of Article 128- aggravated assault. 

Discussion: 


The defense motion to sever must be denied, as the Accused will not suffer from “manifest 


injustice if these offenses proceed to court-martial. Per R.C.M. 906(b)(10), a motion to sever 


offenses is granted when preventing “manifest injustice to the Accused. As has been correctly 
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stated in the defense’s moving papers, R.C.M. 601(e)(2) permits the joinder of offenses in the 
discretion of the convening authority. Moreover, in contrast to the federal system, military courts 
generally try all known charges against an Accused at a single court-martial. R.C.M. 906(b)(10) 


discussion; See, United States v. Haye, 29 M.J. 213 (C.M.A. 1989); See Also, United States v. 


Beckett,1997 CCA Lexis 438 (U.S.A.F.C.C.A. 1997). The standard of review by the court of 
appeals for severance issues is abuse of discretion. United States v. Southworth, 50 M.J. 74 
(C.A.A.F. 1999). 

In determining whether the trial court has abused its discretion in applying the “manifest 
injustice test, the court applies three factors: 1) whether the evidence of one offense would be 
admissible proof of the other; 2) whether the military judge has applied a proper limiting 
instruction; and 3) whether the findings reflect an impermissible crossover. See Id. at 76. For 
purposes of this case, it is necessary to provide a modified analysis of the above factors as this case 
has not gone to trial. The purpose of the three factors is to protect the Accused from the effect of 
“spillover. 

The defense has argued that the evidence of LCp] ()@) grabbing (b)(6) by the 
throat, which is the basis for the aggravated assault charge against the Accused, would not be 
independently admissible to prove the maltreatment or dereliction of duty charges. Accordingly, 
the “spillover effect of this evidence would unduly prejudice the Accused because the members 
will not be able to separate out the evidence and elements for each charge. 

The evidence of LCp! ()@6) grabbing (b)(6) is relevant and would be admissible 
independent of the aggravated assault charge. The Accused has been charged with being derelict in 


the performance of his duties by failing to “...properly safeguard the physical health, welfare, 


and treatment of (b)@) » This specification involves a willful failure by the 
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Accused to properly safeguard the physical health of ()() It is hard to imagine how evidence 
that LCp] (b)(6) dragged (b)(6) dy throat at the orders of the Accused after the accused 
recognized that (b)(6) had defecated himself would not be relevant towards Charge 1. 
specification 2. The Accused’s decision to contact Petty Officer (b)(6) after (6) was dragged 
and stripped naked in the outdoor recreational pen clearly supports the proposition that the Accused 
recognized that (®)(6) hada problem. These facts taken together support Charges I, specification 
2. The Defense contention that this evidence is only relevant for the aggravated assault charge is 
ridiculous. 

In addition, the military judge at the conclusion of the trial will provide the members with 
the “spill-over instruction thus explaining that every offense must stand on its own and evidence 
for each offense must be kept separate. Military Judges’ Benchbook 7-17, “Spill-Over . 

The court's decision in United States v. Haye, 29 M.J. 213 (C.M.A. 1989) is completely 
distinguishable factually from the present case. However, the opinion of the Court of Military 
Appeals is consistent in Haye is consistent with the government's position in this motion. The 
Court in Haye focused on whether the proof of one charge would be admissible to prove the other. 
If not, than there is a serious danger of “spill-over. Id. at 215. 

Accordingly, the government request the Court deny the defense motion as there is no 
“manifest injustice in these charges being tried at one court-martial. 


4. Nature of Relief: The government requests that the court deny defense’s motion. 


> Evidence: The government will produce documentary evidence. 
6. Oral Argument: The government requests oral argument. ; 


FOMCVIANNING 7. Franc Os 
Captain, U.S. Marine Corps Reserve 
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Trial Counsel 


CERTIFICATE OF SERVICE 


A true copy of this motion was served on Defense Counsel on 6 August 2004, by trial counsel. 
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UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 
SIERRA JUDICIAL CIRCUIT 


U.S. Marine Corps 


) 
UNITED STATES ) 
) MOTION FOR 
Vv. ) APPROPRIATE RELIEF 
) 
C.A. PAULUS ) Response to Defense’s Motion for 
(b)(6) ) Dismissal of Charges For Lack of Probable 
Major ) Cause 
) 
) 


1. Nature of the Motion: 

The government respectfully requests this court deny the defense motion for appropriate 
relief as the defense has requested relief in its moving papers which is unavailable under the Rules 
for Courts-Martial. 

Z, Summary of Facts: 
The government hereby adopts the defense recitation of the facts. 


Discussion: 


2 


As Is correctly stated in the defense’s moving papers, no procedural rule exists in the Rules 
for Courts-Martial allowing the military judge to re-examine the Article 32 Investigation and 
conduct a probable cause hearing to determine sufficiency of the charges thus the defense motion 
lacks merit. In its moving papers, the defense has, in essence, requested this Court adopt a new 
form of relief akin to the civilian “summary judgment motion. 

Per R.C.M. 601(d)(2), charges cannot be referred to a General Court-Martial unless 1) there 
has been substantial compliance with rule 405, and 2) the convening authority has received advice 


from the staff judge advocate under R.C.M. 406. 
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The purpose of the Article 32 Investigation is to allow for a thorough and impartial 
investigation prior to a case being referred to a General Court-Martial. R.C.M. 405(a). At the 
conclusion of the Article 32 Investigation, the Investigating Officer will determine, based on the 
evidence provided, whether reasonable grounds exist to believe the accused committed the alleged 
offenses and make a recommendation for a disposition of the case. R.C.M. 405(j)(2). 

The defense has argued that because the Investigating Officer determined that probable 
cause did not exist, the Court must make a similar determination of probable cause and dismiss the 
charges against the Accused prior to trial. 

However, no rules in the R.C.M. require the convening authority to follow the advice of the 
Investigating Officer from the Article 32. If this in fact was the rule, there would be no need for the 
Article 34 advice letter as the convening authority would always rely on the recommendations of 
the Investigating Officer or risk dismissal through the newly created “summary judgment motion 
requested in this case. When making his recommendations, the Investigating Officer at the Article 
32 only relies upon the evidence presented at the Article 32. Other evidence, which may not be 
considered by the Investigating Officer under R.C.M. 405 at the Article 32, may be considered by 
the convening authority and staff judge advocate for referral purposes. R.C.M. 601(d). Moreover, 
per R.C.M. 406, the staff judge advocate is not required to follow the conclusions of the 
Investigating Officer, but examine the evidence which was presented in the report of investigation 
and determine whether the allegations are supported by the evidence. 

Here, the defense has requested, with no legal basis, that the military judge dismiss all 
charges reasoning that the government allegedly failed to meet its probable cause burden at the 
Article 32 Investigation. This interpretation of the Rules for Courts-Martial is incorrect. Based on 


the foregoing, the government respectfully requests that the defense motion be denied. 
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4. Nature of Relief: The government requests that the court deny defense’s motion to compel. 
Ss Evidence: The government will not produce any evidence. 
6. Oral Argument: The government requests oral argument. 


RAEMANNING ) TS - Feanees 
Catalin, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATE OF SERVICE 
A true copy of this motion was served on Defense Counsel] on 6 August 2004, by trial counsel. 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 

Vv. ) Government Answer to Defense Motion to 
) Suppress 

C.A. PAULUS ) 

(b)(6) ) 

Major ) 
) 


U.S. Marine Corps 


1. Nature of Answer. The government requests that the military judge deny the defense 
request to suppress the statements given by the accused to Majo(b)(6) and NCIS 
Agent (b)6) 
2. Summary of Facts. The government agrees with the defense recitation of the facts 
except to modify them as follows: 
On the morning of 6 June 2003, Major (p)@) and the accused were aware NCIS 
agents were coming to Camp Whitehorse to conduct a death investigation regarding Mr. 
(b)(6) At that time no one was suspected of misconduct in relation to the death of Mr. 
(b)(6) = by NCIS. Mr.(b)6) body was not even examined by an NCIS Agent until after 
1800 on 6 June 2003. Majo1(b)(6) and the accused discussed having all involved give 
hand written statements. It was agreed between the two that it would be a good idea to 
have all involved prepare these written statements while the incident was fresh in their 
minds. Major (by) ~—_—- never ordered the accused to make a written statement. The 
accused did so upon his own volition after discussion and agreement with Major (b)(6) 
to help facilitate the death investigation. Not every death investigation is necessarily a 
criminal investigation. In addition at the time Major (yg) ~~ and the accused agreed 


upon this course, Major(b)@6) — did not suspect the accused of an offense. 
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On 13 June 2003, Agent (b)@6) interviewed the accused. He had been 
interviewed the previous day by Agent (bye) and other NCIS agents. During that 
previous interview. the accused indicated he had ordered LCpl (66) to drag Mr. 

(b)(6) by the neck. At that time, believing the accused was a suspect. Agent (b)(6) 
stopped the interview. When Agent (p)6) interviewed the accused on the 13", he 
provided him a cleansing warning in accordance with Art. 31b. The purpose of the 
cleansing warning was to notify the accused about his statements he had made the 
previous day. The accused agreed to waive his Art. 31b rights and speak with Agent 
(b)(6) . Later, this interview was summarized in written form and the accused 
signed and swore to its contents. The accused also identified his written statement of 6 
June 2003 during that interview. The 6 June 2003 statement does not indicate that the 
accused ordered LCp! (6) to drag (b)6) ~-—sout of the cell by the neck. 

3. Discussion. Pursuant to Art. 31b, UCMJ, no one subject to the UCMJ may be 
questioned regarding an offense they are suspected of committing without being notified 
of their rights against self-incrimination as annotated in Art. 31b. The first part of the 
analysis is whether the accused is a suspect. The test to be applied is, under a totality of 
the circumstances, should have the interviewer reasonably believed (objective standard) 


the person giving a statement was a suspect. U.S. v. Meeks, 41 MJ 150 (CMA 1994). 


When Major (b)(6) and the accused discussed having the Marines involved give written 
statements, Major (b)(6) did not suspect the accused of wrongdoing. Asa result, no 
rights advisements were required. 

In addition, the agreement between the two to have the Marines give statements 


was mutual. Major (yy) ~~ did not order the accused to give a statement. The accused 


voluntarily and spontaneously made his written statement of 6 June 2003 without inquiry 
of anyone who suspected him of an offense. Voluntary. spontaneous statements of a 
suspect are not protected under Art. 31b. U.S. v. Lichtenhan, 40 MJ 466 (CMA 1994). 
As a result, the statement was voluntary and spontaneous, since it was the accused's own 


idea to make the statement. Thus, his hand-written statement to Major (b)(6) Which he 


self-authenticated to Agent (b)(6) should not be suppressed. 
The written statement the accused gave to Agent (b)(6) on 13 June also 
should not be suppressed. Agent (b)(6) only suspected the accused of an offense 


after an interview on 12 June 2003, in which the accused indicated he had ordered LCpl 
(b)(6) to drag (b)(6) by the neck. This information had not been learned by NCIS up 
until this time. It was not mentioned in the 6 June 2003 written statement of the accused. 
Once the accused stated he had given the order, Agent (b)(6) and his fellow agents 
ceased the interview upon their own volition. The next day Agent (b)(6) gave the 
accused a proper cleansing warning. The accused waived his Art. 3]b rights and agreed 
to speak with Agent (b)6) and gave a written statement. 

Statements taken from suspects, eventhough previous statements may have been 


in violation of Art. 31b rights, can be deemed admissible if proper cleansing warning are 


given. U.S. v. Brenner, 57 MJ 210 (CAAF 2002); U.S. v. Lichtenhan, 40 MJ 466 (CMA 
1994). The military judge must determine the legitimacy or necessity of cleansing 
warnings on a case by case basis using a totality of the circumstances standard. Brenner 
at 213. In our case, the accused did not become a suspect by anyone until he began to 
speak to NCIS Agents about the facts on 12 June 2003. Once he indicated he had given 


the order to drag (b)(6) by the neck the interview was terminated by NCIS. The next 
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day proper cleansing warning were given and the interview continued. Using a totality of 
the circumstances test Agent (b)(6) ‘acted within the parameters of Art. 31b and any 
and all statements made by the accused to him on 13 June 2003 should not be suppressed. 
4. Relief Requested. The government requests that the defense motion be denied. 
5. Evidence. The government will provide the following: 

a. Testimony or Art 32 transcribed testimony of Major(b)@) 

b. Testimony of Art. 32 transcribed testimony of Agent (b)(6) rn 

c. 6 June 2003 statement of the accused; 

d. 13 June 2003 statement of the accused. 


6. Oral Argument. The government does desire ora] argument in support_of this answer. 
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J.F S 
Major, USMC 
Trial Counsel 


] certify that on 6 August 2004, I caused a copy of this answer to be served on the defense 


counsel via electronic mail. 


Li CIS 
Major, USMC 
Trial Counsel 
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MILITARY SUSPECT'S : ) GO vepcement AND CLEAN of WAIVER OF RIGHTS 


Piece: Kuwait City, Kuwait 
Date : June 13, 2003 


1, Clarke A. Paulus, MAJ, USMC, (py6) have been advised by (b)(6) 
that I am suspected of Dereliction of Duty. 


I have also been advised that: 

(1) Any prior illegal admissions or other improperly obtained evidence which incriminated me 
cannot be used against me in a tral by court-martial, C 

(2) I have the right to remain silent and make no statement at all; C40 

(3) Any statement I do make can be used against me in a tial by court-martial or other judicial 
or administrative proceeding; CAP 

(4) I have the right to consult with a lawyer prior to any questioning. This lawyer may be a 
civilian lawyer retained by me at no cost to the United States, a military lawyer appointed to act as my 
counsel at no cost to me, or both; CAP 

(5) I have the right to have my retained civilian lawyer and/or appointed military lawyer 
present during this interview; and 

(6) I may terminate this interview at any time, for any reason. CAP 


aid l understand my rights as related to me and:as set forth above. With that understanding, I have 


decided that I do not desire to remain silent, consult with a retained or appointed lawyer, or have a 
lawyer present at this time. I make this decision freely and voluntarily. No threats or promises have 


<=> been made to me. CHP 
Vee we 
e ee / ok — 


Date & Time: 13 Twes3 | 10¥C Ers. 


Signature 


(b)(6) 


(b)(6) 
. Witnessed 


£ 
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STATEMENT PLACE: KUWAIT CITY, KUWAIT 


DATE: 13JUNO3 


CAR I, MAJOR CLARKE A. PAULUS, USMC, MAKER THR FOLLOWING 
FREE AND VOLUNTARY STATEMENT TO (b)(6) “WHOM I 
KNOW TO BE A SPECIAL AGENT OF THE U.S. NAVAL CRIMINAL 
INVESTIGATIVE SERVICE. I MAKE THIS STATEMENT OF MY OWN FREE 
WILL WITH NO THREATS MADE TO ME OR PROMISES EXTENDED. I FULLY 
UNDERSTAND THIS STATEMENT IS GIVEN CONCERNING MY KNOWLEDGE: 
OF THE DEATH OF A DETAINEE IDENTIFIED AS (66) ON 
06JUNO3 AT CAMP WHITE HORSE DETENTION FACILITY. C4C 


CA FOR IDENTIFICATION PURPOSES (b)(6) 
(b)6) 


cA IN THE STATES I AM ASSIGNED AS INSPECTOR-INSTRUCTOR, COMPANY G, 
ee IND BATTALLION. 257 MARINES. 47" MARINE DIVISION LOCATED IN 
(b)(6) 

cAC 


GA? I AM CURRENTLY ASSIGNED TO HEADQUARTERS AND SERVICE (H & S) 
COMPANY, 2"? BATTALION, 257 MARINES, ATTACHED TO 157 MARINE 
DIVISION. I ARRIVED IN KUWAIT ON 27MARO3, I ARRIVED IN IRAQ ON 
04APRO3. MY ORDERS ARE FOR 12 MONTH ACTIVATION UP TO 24 MONTHS. 
I AM THE EXECUTIVE OFFICER OF H & S COMPANY, CAMP WHITE HORSE, 
LOCATED JUST SOUTH OF AN NASIRIYAH, IRAQ. AS THE EXECUTIVE 
OFFICER, ] ASSUMED THE COLLATERAL DUTIES OF OFFICER IN CHARGE OF 
THE CAMP WHITE HORSE DETENTION FACILITY FROM MAJOR (b)(6) 

(b)(6) WHEN HE WAS REASSIGNED AS BATTALION GUNNER ON OR 
ABOUT 30MAY03. CAC 


AR SPECIAL AGENT (b)(6) “HAS READ ME MY LEGAL RIGHTS ON THE 
ATTACHED FORM. I HAVE READ THE FORM AND INITIALED NEXT TO EACH 
NUMBER INDICATING I UNDERSTAND THEM. IHAVE WAIVED MY RIGHTS 
AND AGREED TO TALK TO SPECIAL AGENT ‘n)@) "ABOUT CAP 
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CAP THE DETAINMENT AND DEATH OF A SUSPECTED ENEMY PRISONER OF 
WAR IDENTIFIED AS 6) GAP 


CA€ ON 067UN03, I WAS INFORMED BY SSGT (6) MY STAFF 
NCOIC OF THE DETENTION FACILITY AT CAMP WHITE HORSE THAT A 
PRISONER WE TOOK IN ON 03JUN03 HAD DIED. THAT AFTERNOON, MY 
BATTALION TOLD ME THE DIVISION WAS SENDING INVESTIGATORS FROM 
AL HILLAH. I ORDERED ALL DETENTION CENTER PERSONNEL FAMILIAR 
WITH THE DEATH OF ()@) |» TO WRITE STATEMENTS CONCERNING THE 
EVENTS SURROUNDING THE DEATH. I ALSO WROTE MY OWN STATEMENT. 
1 REVIEWED THE STATEMENTS AND I GAVE THEM TO MAJOR (6) 

WHO WALKED THEM TO THR CHTFF WARRANT OFFICER INVESTIGATOR. I 
DO NOT BELIEVE MAJOR (b)(6) REVIEWED THE STATEMENTS. IN 
FACT, MAJOR (b)(6) TOLD ME HE DID NOT REVIEW THE STATEMENTS. C40 


CA? THE STATEMENT I GAVE THAT DAY IS TRUE AND CORRECT TO THE BEST 
OF MY KNOWLEDGE AND BELIEF. I REVIEWED IT WITH ()@) 
AND INITIALED AND DATED EACH PAGE. IHOLD IT TO BE TRUE. MR. 
“(y6) 7 AND I SPOKE YESTERDAY AND I GAVE HIM MORE DETAILS 
REGARDING THE INCIDENT. HE AKSED ME TO COME BACK TODAY AND 
GIVE A WRITTEN STATEMENT TO HIM. WE ALSO DISCUSSED ADDITIONAL 
DETAILS I WOULD LIKE TO ADD TO MY STATEMENT. C4’ 


cAC ON 03JUN03, 1 WAS PRESENT WHEN (p6)_- WAS IN PROCESSED. (by(6) 
KEPT ASKING WHY, WHY, WHY? HE WAS VERY UNCOOPERATIVE. HE DID 
NOT APPEAR TO BE IN PAIN. NOTHING ON (oy) REGISTERED WITH ME 
THAT HE HAD BROKEN BONES. I NEVER WITNESSED ANY OF MY 
PERSONNEL STRIKE (6) STRIKING PRISONERS IS FORBIDDEN. G4? 


cA? AT APPROXIMATELY 1700 TO 1730 ON 05JUN03, I WAS WITH MAJOR 
(b)(6) IN CAMP WHEN SSGT (b)(6) TOLD ME THAT A HET 
TEAM WAS INTERROGATING THE SHEIK WE WERE HOLDING IN THE 
FACILITY. AT THIS TIME, THE SHEIK WAS CONSIDERED A SPECIAL 
PRISONER WITH SPECIAL INSTRUCTIONS. I ARRIVED WITH MAJOR 
(b)(6) .AND WE WERE SUBSEQUENTLY INFORMED OF A PROBLEM WITH 

. WHO WAS LYING IN THE SQUTH CELL WITH HUMAN FECIES 
ALL OVER HIM. I WAS IN THE CELL WITH (6)@) AND (b)@6) 
(b)(6) WAS ALSO PRESENT AND I ORDERED MY PERSONNEL PRESENT 
TO GET (6)(6) ON HIS FEET. THEY ATTEMPTED TO DO THIS, HOWEVER, 
HE DID NOT RESPOND. I ORDERED ‘(b)(6) TO SPECIFICALLY PICK 
(b)(6) UP AND HE GOT (66) ON HIS FEET BY GRABBING HIM AND 

PULLING HIM UP FROM BEHIND (b)(6) WAIVERED AND FELL INTO THE CaP 
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CAP RAZOR WIRE BREAKING HIS FALL WITH HIS HANDS ON THE WINDOW SILL. 
(b)(6) WAS SITTING ON HIS ASS AT THIS POINT LYING ON THE RAZOR 
WIRE. I ORDERED (b)(6) TO GET HIM OUT OF THE RAZOR WIRE. 

(b)(6) HAD TO FORCE (b)(6) HAND FROM THE RAZOR WIRE AND 
HE DRUG HIM AWAY FROM THE RAZOR WIRE. (b)6) JUST LAID ON THE 
GROUND SO I WALKED OVER AND I NOTICED THAT HIS GARMENTS WERE 
STAINED BROWN FROM HIS OWN HUMAN FECES. TORDERED (ye) 
AND (6)(6) TO REMOVE (b)@6) CLOTHING. I TOLD THEM TO RIP IT 
RIGHT OFF HIM. @)@) MADE A WEAK PROTEST SAYING NO, HOWEVER, 
THEY RIPPED IT OFF AND (b)(6) TOOK IT AWAY TO BE BURNED. I WAS 
IN THE CELT. WITH «vay , AND I TOT.D HIM TO DRAG (b)6) OUT OF 
THE CELL. (b)(6) LOOKED AT (6)(6) AND MADE A GESTURE 
WHICH LINTERPRETED AS “WHERE DO I GRAB (6)6) ’ BECAUSE HE HAD 
FECES ALL OVER HIM AND HE HAD INTENSE BODY ODER. (hve) 
HAD A PAIR OF LEATHER GLOVES ON. ISAID TO (pve) , JUST GRAB 
HIM BY THE NECK. AND DRAG HIM OUT”. (b)@6) REACHED DOWN 
GRABBED (b)(6) BY THE NECK AND DRAGGED HIM OUT TO THE YARD. 
(b)(6) . PLACED HIS HANDS AROUND (b)(6) THROAT TO GET A 
HANDLE ON HIM. MR (b)(6) ASKED ME IF (6)(6) .PUT ()6) 
IN A HEAD LOCK TO PULL HIM OUT OF THE CELL. MY RECOLLECTION IS 
NO. HE DID NOT PLACE HIM IN A HEAD LOCK. I ONLY RECALL 
(b)(6) HANDS BEING AROUND HIS THROAT TO COMPLFTE. THF. 
MOVEMENT OF ()(6) I FOLLOWED HIM OUT TO THE YARD. (b)(6) 
ied REAR END AND BACKS OF HIS LEGS WERE DRAGGING ON THE CEMENT 
WHICH IS NOT SMOOTH BUT TEXTURED. (b)(6) KNEW TO TAKE HIM 
TO THE YARD WHERE HE DROPPED HIM. -(b)(6) DID NOT ROLL AROUND 
OR MAKE ANY MOVEMENTS. HE WAS JUST LYING THERE MOANING. I 
ORDERED TWO OTHER PRISONERS TO CLEAN (b)(6) . HM3 (b)(6) CAME 
TO ME AND SAID, SHOULD I CHECK. HIS HEART RATE. HM3 SAID 
DIARIAH MAY BE A SYMPTOM OF (6)6) HAVING A HEART ATTACK. I 
TOLD HM3 (6) = TOGO AND CHECK HIM. HM3 (6) CAME BACK AND 


TOLD ME] (by(6) 


WZ cost ars eanE aa / 
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CAC HEART RATE WAS NORMAL. I LEFT THE FACILITY AT APPROXIMATELY 
1800 AFTER THEY COMPLETED THE CLEAN UP OF THE CELL WHERE (py@) 
WAS PREVIOUSLY LOCATED. G4? 


CAC. AT 2300 ON 0SJUNO3, 1 OBSERVED (py(6)___ AND HE WAS IN THE SAME SPOT 
AND HE WAS MOANING LOUDLY. I ASKED THE GUARD HOW IS HE DOING. 
THE GUARD SAID I THINK HE SHIT HIMSELF AGAIN. I ASKED THE GUARD 
IF gy)“ WAS MAKING A LOT OF NOISE BEFORE I SHOWED UP, AND THE 
GUARD 


SAID NO. THIS WAS CONSISTANT WITH OTHER PRISONERS WHO 
WOULD FAKE ILLNESS. C4? 


(04f 1 HAVE READ AND REVIEWED THIS FOUR PAGE STATEMENT WHICH WAS. 
PREPARED FOR ME BY SA (6)(6) AS WE DISCUSSED THE CONTENTS. 
1 HAVE BEEN GIVEN THE OPPURTUNITY TO MAKE NECESSARY CHANGES 
AND INITIAL THE SAME. IT IS THE TRUTH TO THE BEST OF MY 
KNOWLEDGE AND BELIEF. 04° 


CLARKE A. FAvLvS 
== L2T30NnN 63 134¢7 


ss TIME: 

| S13 Sor Jone gf 
SUBSCRIBED AND SWORN TO BEFORE ME THIS 6 DAY IN KUWAIT CITY, 
KUWAIT. | 


(b)(6) 


4 
AUTHORITY: SECNAVINST 5520.3B OF 04JAN93 


uresiLare pegipr, DOO | 
ee ee 
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Mr. Zimmermann cleared up his prior comment about prosecutorial 
misconduct with respect to Lieutenant Colonel Miller. 


The parties argued the admissibility of Lance Corporal (b)@) 
written statement against Major Paulus. 


The investigating officer ruled to allow the sworn statement of 
Lance Corporal (py) as to Major Paulus and Sergeant Pittman. 


Mr. Zimmermann reiterated for the record that they filed a written 
objection that the investigating officer sustained under Rule for 
Court-Martial 405, but at the time they did not know of any oral 
statement that was not reduced to writing. 


The investigating officer stated that that unsworn statement would 
not come in over their objection. 


The parties argued the admissibility of the demonstration that 
occurred during the taking of the interview of Lance Corporal 


(b)(6) 


The investigating officer ruled that the demonstration was an 
unsworn statement, at that point, and under objection. It would 
not be admitted at that point. 


The investigating officer announced that IO Exhibit Number 14 was 
admitted at that point, as to everyone but Lance Corporal 


(b)(6) 


The investigating officer marked IO Exhibit Number 47, 
Captain Francis’ memorandum of law. 


Special Agent (b)6) NCIS, was called as a witness by 
the government, was duly sworn, and testified telephonically as 
follows: 


DIRECT EXAMINATION 


Questions by the government: 


Please state your full name. 
(b)(6) 
And you're currently an NCIS agent. Correct? 


Yes, sir. 


And where are you currently assigned? 
Naval Station, Great Lakes. 
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Als eight, 
Illinois. 


Now, Agent (b)6) how long have you been an NCIS 
agent? 
Approximately twelve years. 


During that period of twelve years, how many statements 
would you say you’ve taken of witnesses? 
Several hundred, I guess. 


Okay. How about of individuals who are suspects? 
Over a hundred. 


Agent (b)(6) 2 _, you were involved in some capacity with 
Operation Iraqi Freedom. LS that correct? 
Yes, sir, that’s correct. 


ate what was your capacity that you were involved in 
that? 

I conducted force protection for the Navy, U.S. Navy and 
United States Marine Corps, in the area of Kuwait and 
Iraq. I also established a criminal investigative task 
force with the coalition forces in Kuwait and Iraq 
during the three months I was there. 


All right. Now, during the time that you were there, 
were you involved in an investigation that dealt with 
the death of a Mr. 

4 (b)(6) 
Yes, sir, I was. 


Now, during the course of that investigation did you 
interview a Major Clarke A. Paulus? 
Yes, sir, I did. 


Can you recall the date that that interview took place? 
I believe the first time I met Mr. Paulus and there was 


an interview done, it was -- I believe it was 12 June. 
Okay, sir. Please describe the circumstances 
surrounding that interview? 

Myself and Special Agent (6) and Special Agent 
(b)(6) met Mr. Paulus -- 


(CAPT JASPER): Excuse me. Could you please refer to him as 


Major Paulus? 


Hello. 
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TC: Yes. Sir, I'm sorry. The defense counsel just asked if 
you could refer to Major Paulus as Major Paulus. 
Anyway, sir, continue. 

Questions by the government: 

A. We met Major Paulus -- that’s correct. Yes? 

QO. VES 

A. -- met Major Paulus in the Crown Plaza Hotel in the, I 
guess the reception area in the lounge area and we spoke 
with him. 

Okay. Now, sir, on that particular day what was, I 
guess, the tenor of your conversation with Major Paulus? 

A. It was -- it was just to get an overview of his 
assignment, his responsibilities, and I believe we were 
interviewing several of his command members surrounding 
the death of ()@) And we -- I believe, Major Paulus 
brought several ot his command members with him and I 
believe there may have been some interviews done on 
other command members. 

And, during the interview, ()() -- I believe he 
was the case agent at the time, headed up the interview 
and led the interview, and we spoke to -- we spoke to -- 
is that feedback on me? I guess that’s my feed back. 

QO. LES ; 

A. Uh-huh. We spoke with Mr. Paulus and he had told us 
some of the circumstances surrounding the death, but not 
very detailed, just that at one point he had -- 

Cc (MR. HIGGINS): Objection. 

WIT: eo “he had. ordered) .«+ 

IO: Hold on. 

Tes Hold on just one second. 

LO What's the objection? 

cc (MR. HIGGINS): On if a rights warning -- (inaudible). 
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TOs Why don’t you establish the propriety of taking a 
statement in the first place before you get into the 
actual statement itself. 

TCs Yes, sir. 

Questions by the government: 

on Well, let me just cut to the chase, Agent (b)(6) 

During that course of that interview you learned 
something that could be potentially incriminating 
Correct? , 

A. That is correct. 

QO. And at that point, the interview was ceased? 

A. That is correct. 

on On 13 June 2003, did you speak to Major Paulus again? 

A. Yes, we did. pane 

Ot On that particular date, please describe how that 
occurred. 

A. We asked Mr. Paulus to meet us at the Crown Pl 
had agreed to that. ne ee ag 

DC (CAPT JASPER): Agent (b)(6) : could you please refer to him 
as Major Paulus, please -- 

WIT: Major Paulus. 

DC (CAPT JASPER): -- (inaudible). Thank you. 

WIT: Major Paulus met us there and we -- he and myself went to 
my room at the Crown Plaza where I had a temporary 
office set up very Similar to an NCIS office, and I 
advised ae of his Article 31(B) rights with a cleansing 
warning due to the statement that he had giv 
day before. And -- ee ae 

Questions by the government: 

O: Okay. Let’s talk about that. 

How did you discuss these right with Major Paulus? 
A. Every subject interview that I do where an Article 31(B) 


rights advisement is utilized, I advise the individual 
that they are suspected of a certain violation of the 
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Uniform Code of Military Justice, ‘In this particular 
interview, I believe it was dereliction of duty and I 
made sure that he understood that. 


Then I began the warning, of which consisted of, I 
believe, six itemized rights. The first being the 
cleansing right and then -- what I do is I have -- I 
read each right and I ask them if they have read and 
understand that right. And before going onto the next 
right I have them initial next to that number, one 
through six, I believe, in this case. 


And, Major Paulus did so and agreed that he understood. 
Then there’s a paragraph at the bottom indicating that 
they do not desire to remain silent, have a retained 
attorney present, and that they make this decision 
freely and voluntarily, in which case Major Paulus did 
SO. 


He initialed that paragraph and signed at the bottom of 
the right form, indicating that he waived his right and 
was willing to talk to me. And there was never any 
issue. He was -- Major Paulus was always very 
cooperative and didn’t seem to have any question 
regarding his right. 


All right, sir. At that point, did you reduce -- you 
said that you reduced just the written form. Correct? 
That 1s correct. 


Now, did you make any threats toward Major Paulus? 
No, sir, I did not. 


Did you promise him anything? 
No, sir, I did not. 


Was it his, from your perception, his free and voluntary 
decision to speak to you? 
Yes, sir, it was. 


You gave him a cleansing waiver of rights. Is that 
correct? 
That’s correct. 
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Q. What’s the significance of that? 

Ae Whenever an individual is interviewed where his rights 
were €ither given improperly or were not given at all, 
under the Uniform Code of Military Justice, we Shesanse 
that individual so that they understand that any prior 
admissions that they made could not be used against 
them. 

In this case, that was the first right on his form on 
the 13th of June, and he acknowledged that he understood 
that and I explained that to him. And it had to do with 
the day before we spoke with him on the 12th and he had 
said that he had ordered one of his -- 

CC (MR. HIGGINS): Objection. Objection. Objection. 

Tee Hold on just a second, Mr. (b)(6) 

EO The objection is sustained at this point. Let’s not get 
into what Major Paulus said or didn’t say, but stick to 
listening to facts necessary to make a determination. 

TC: Did you hear that, sir. ° 

WIT: Yes, sir. I won’t go -- 

PCs Okay. 

WIT: -- I won't get into that area. 

see Yeah, please let’s not get into any details about the 
12th of June statement at all. Okay? 

WIT: Yes, sir. 

TC: Okay. 

Questions by the government: 

Q. Ak GAG. Going back to 13 June. So you gave him the 
cleansing waiver of rights. Correct? 

A. That’ s.- Correct. 
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All right. After you had done all of that and reduced 
that rights waiver to written form, what happened next? 
Then we have the individual whose statement it is review 
each line of their statement and read it. I always have 
them read a portion of the statement to know that they 
read the right English. Sometimes there are people that 
do not. 


In this case, Mr. Paulus -- Major Paulus -- I’m sorry -- 
acknowledged that as well; and he initialed the 
beginning and ending of each paragraph indicating that 
he read and understood it, and then he would sign at the 
bottom, and I swore him to that under SECNAV 
instructions. 


Okay. And this all, again, this typed-written 
statement, that happened on 13 June as well? 
Yes, sir, that’s correct. 


Looking at the statement itself, I see that there’s also 
some handwritten portions to it. Can you please, 
without going into the content, just describe why 
there’s handwritten portions on this statement. 


Yes, sir. We took a break and we -- I met with 
Lieutenant Colonel Miller who was a -- is also a judge 
advocate general for -- an attorney with the 


United States Marine Corps, at the time was the staff 
judge advocate for the 1st MEF, and he had suggested we 
ask a couple more question, which I did, with 

Major Paulus, who he was -- he provided that detail in 
written form indicating that he had -- that was just 
some additions to his statement. 


And that -- that was his own handwritten additions? 
Yes, sir, that’s correct. 


I mean, he meaning Major Paulus? 
yes, sir, that’s correct. 


Now, did you swear him to the typed-portion or -- excuse 
me. When you swore him to the typed-portion of the 
statement, did you sign -- excuse me. When you swore 


him to the typed-portion of the statement, did you do 
that at the same time as you swore him to the written 
portion? 

No, I don’t believe he was sworn to the written portion 
of the statement. 
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O. Okay. So just the signed portion -- 

z. No, he would have been sworn to the typed version. 

Q. Okay. And then -- all right. Understood. 

TC: At this point, sir, do you want to do some voir dire at 
this point. 

cc (MR. HIGGINS): Yes, please. 

TC: Agent (b)(6) the defense attorney, Mr. Higgins, he’s goin 
to ask you a few questions at this point. 

WIT: Yes, sir. It’s Agent (b)(6) 

TC: I’m sorry. 

WIT: That's okay. We have a couple -- the only reason I say 
that is I think we have two other special agents with 
NCIS with the last names of (b)(6) 

TC: I’m sorry. We just had Agent (6)(6) on the stand for a 
long time. So I have Agent , on the mind. s§s 
about that, sir. (b)(6) ie 

CROSS - EXAMINATION 

Questions by the civilian counsel (Mr. Higgins): 

Q. Agent (b)(6) 

A. Yes, sir. 

Q. Good afternoon. My name is Keith Higgins. I'm 
Major Paulus’ attorney. 

A. Yes, sir. 

Q. I’ll tell vou..what I’ve done. I’ve written 
Agent (b)(6) on top of my pad. Do you have paper 
near you? 
I’d like you to write down Major Paulus. That way we 
get everyone’s name right. Okay? 

A. Yes, sir. 


668 re oth mos ROW V 


PO FPO 


D0 


PO 


Se ~@ 


Thank you. You were present on the interview with 
Major Paulus on 12 June, that was conducted by Special 
Agent (6) Correct? : 

Yes, sir, I was. 

And that interview was terminated. Correct? 

It was ended. We didn’t --~ when you say terminated -- 
Yeah, you’re right. It was a bad -- it’s a bad term. 
We use it as terma lot. 1/11 rephrase my question. 
Very well. But I’d like to first explain what 
terminated means to me before I do that. When an 


interview is terminated, it could be terminate either by 
the agent or it can be terminated by the subject, or it 
could be terminated by the witness. 


In this particular case, once Major Paulus made 
incriminating statements, no other incriminating 
questions were asked of him. And we were concerned 
because of that incriminating statement that I’m not 
going to get in to. 


Right. 
I don’t think I’m allowed to get into “that. 


Not at this point, no, 
And the person conducting the interview WaS (b)(6) 
Special Agent (b)(6) 


Yes, sir, that’s correct. 


And he was the one that was running it? 


Yean, he was the -- he was actually the case agent 
assigned in Kuwait. We were all -- everyone else, I 
believe, were participating agents, and that was at the 
time. I‘m not sure who became the case agent when 
Special Agent (p@6) transferred. 

Okay. And after that statement -- after the interview 
was ended on the 12th of June, you had conversations 
with Special Agent (6) as to further interview with 
Major Paulus. Is that correct? 


Yes, Sir, that’s correct. 
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Okay. And you agreed with Special Agent (66) that the 
statements that you heard led to a suspicion that Mator 
Paulus may have been invoived in the death of MY. (b)6) 


Well, we were ~7 we came to the conclusion that he made 
have been derelict in his duties that may have led to 
the death of @)@) I -- if that’s one and the same 
yes. 
So if Special Agent (b)6) testified yesterday that he 


told you that he believe Major Paulus, if he implicated 
himself in a homicide, would that be true or false? 

I can’t testify to what Special Agent (b)(6) Said. «ATT 
can say is that we determined that he may Nave made an 
incriminating statement and he may have been derelict in 
his duty, which may have been a result of mr. 

death. xP) 


I’m not sure what Special Agent (b)@6) testified to and I 
cannot testify to him or comment on his testimony, sir 


Well, do you recall Special Agent (b)(6) telling you that 
he suspected Major Paulus might have been involved in 
the death of Mr. me 

Yes. 


And that conversation with Special Agent (b)6) occurred 
prior to your interview on the 13th of June? 
Yes, it did. 


So when you gave Major Paulus the rights advisement on 
13 June, you suspected that he may have been involved in 
the death of Mr. ()@) 

That he may have been derelict in his duty, which 
resulted in the death of Mr. wy@6) is my testimony, sir. 


Is Special Agent (b)@6) the one that told you that rights 
-- a cleansing warning would be required; isn’t he? 

Oh, I knew it would be. We would never have talked to 
someone two times like that in two days, suspecting them 
of any violation of the UCMJ without doing that. 


Special Agent (b)(6) told you that cleansing warnings 
would be required? 
No, I would not say that. We discussed it, and it was a 


common opinion that it would be required. 
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Are you familiar with the Uniform Code of Military 
Justice? 
Yes, sir, I am. 


Are you familiar with the punishment for dereliction of 
duty 1s? 

I would have to look it up, sir, to give you the exact 
punishment. 


Is your impression that it is a lesser crime as compared 
to other crimes, less severe crime as compared to other 
crimes listed in the manual. 

Dereliction of duty? 


Yes. 
I think it’s a very serious crime actually. 


Okay. You would agree with me that dereliction of duty 
is not the same as murder? 
Yes, Sir. 


You would agree with me that dereliction of duty is not 
the same aS rape? 

Well, I guess, circumstances alter cases, sir. You 
could -- a suspect could be in dereliction of his duty 
and rape someone in the process, so -- 


And you would advise him of dereliction of duty when you 
went to question him? 
Well, it was -- 


-- in that example? 
Lt would depend on the circumstances and the amount of 
information you would have at the time of the interview. 


And, at the time of the interview with Major Paulus, you 
were aware that he may have been involved in the death 


of (by). 
Yes, sir. 


I want to talk to you about the typing of the statement 
on the 13th. I don’t want to get in to what it actually 
says, but the typing of the statement on the 13th. 

Yes, sir. 


Okay. You typed that up? 
i “did. 
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And you typed it up on a laptop? 
Yes, sir, that’s correct. 


Okay. And that laptop had a word processing program on 
Le? 
Yes, sir. 


That’s how you’re able to type it Won: a> 
Yes, sir. 


Right. You can’t use a computer without the program to 
do what it is you need to do. Right? 
Yes, Sir. 


And you had Major Paulus read tnat statement on the 
screen? 
Yes; Sar, 1 did: 


You had him read the whole statement? 
Pardon me? 


You had him read the entire statement on the screen? 
Yes, I did. Then he read the entire statement in print 
as well. 


Okay. That wasn’t me question. I’m talking about the 
document on the screen. 
Yes, Sir, that’s correct? 


Okay. And as he was reading it, he made corrections 
along the way. 
I believe he did, yes, sir. 


Yes, he made spelling corrections? 
Pardon me? 


He made spelling corrections? 
He may have, yes. 


Yeah. Are you familiar with investigators deliberately 
putting misspellings into statements so that the people 
they’re interrogating correct them? 

I have never done that. 


Okay. Are you familiar with it? 
No, I’m not. 
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You’ve never heard of that? 

Well, if an investigator would do that, it would not be 
very accurate; an accurate portrayal of a statement. 

The statement was Mr. -- or, I’m Sorry -- Major Paulus’. 


He reviewed it and it is a product of him, helped by 
myself. 


And, in fact, when he was correcting those spellings 
would there be times where you’d retype the wrong 
spelling; isn’t there? 

Retype the wrong spellings. 


Right. He would point out on the screen that you 
misspelled the word, and then you would fix that but you 
would type it a different way wrong? 


No, that’s incorrect. That’s not true. 

Special Agent ()(6) also use that computer? 

Well, sir, I was onlv there for approximately 45 days 
with Special Agent 6)... maybe more. So when i Lett 


country, he may have used it, but I believe he had his 
own. 


Does the word processing program on your laptop have a 
spell check program? 


Yes, sir, it does. 


Are the laptops that your issued -- this is an NCIS 
laptop. Correct? 
I’m sorry. 


This 1s a government laptop? 

Yes, Sir, it was. It wasn’t my issued computer. t was 
issued to Naval Criminal Investigative Service, Bahrain 
and it was just part of a trip kit that was provided to 
me when I reported in to Kuwait. 


Was it a standard issued laptop? 
Yes, Sir. 


Similar to the ones you have in NCIS offices across the 
country? Throughout the world? 


Yes, Sir. The program was very similar but sometimes it 
varies from duty station to duty Station, but it was 
very Similar. 


Okay. What program was it? 
I believe it was MS Word. 
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Q. And that’s on all the NCIS computers? 
A. Yes, well, we've went through a major change with MCI 
but yes, sir. It’s -- the statement formats are the 


same.all right. 


Io: Mr. Higgins, is this somehow going to the voluntariness 
issue, what types of computers they were? 


CC (MR. HIGGINS): It actually -- it ties into the voluntary 
members testified to yesterday by Special Agent we 
who appears to have had one of the few computers os the 


building -- 

IO: The building to have spell check? 

CC (MR. HIGGINS): To have spell check and word processing. 

IO: I don’t know if that gives it a voluntariness. [It may go 
to the accuracy of the statement, but anyway you need to 
move on. 

CC (MR. HIGGINS): Yes, sir. I'm done with that -- I’m done week 


that particular area. 


Questions by the civilian counsel (Mr. Higgins): 


Ox The 13th of June is the only time you spoke with 
Major Paulus? 

A. No, sir. 

Ox When you were speaking to Major Paulus on the 13th, did 
you take notes? 

A. Yes, sir, I did. 

Q. Did you take notes on the 12th also? 

A. I. don’t believe. I tank notes on the 22th. 1 woula bet 
that Special Agent (b)6) would have, if any were taken. 

Or Do you know where your notes from the 13th are right 
now? 

A. Pardon me? 

Q. Do you know where your notes that you took on the 13th 
are? 

A. They would be in the case file, the main case file that 


would be held with the case agent out of Bahrain. 
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And do you have a memory of handing those in to 
somebody? 

I would have turned those over to Special Agent (b)6) 
before I left: country, 


Would it surprise you to learn that those notes can’t be 
found? 
Pardon me? 


Would it surprise you to learn that those notes can not 
be found? 

Sometimes that happens, but I find it hara to believe 
that there isn’t an interview on interrogation log. 


So do we. You said you spoke to him an additional time. 
What was the date of that conversation? 
The 12th of June. 


Besides the 12th and the 13th, did you talk to 
Major Paulus? 
Not that I can recall. No, sir. 


You said that you took a break from Major Paulus’ 
interrogation on 13 June, and you spoke with 
Lieutenant Colonel Miller? 

Yes, sir. 


And he gave you some additional questions to ask? 
Yes, sir. 


Did you speak to him in person or on the phone? 
In person. 


He was right there in the Crown Plaza at Kuwait City? 

At the time he was, yes, sir. I believe he came in with 
~- he may have ridden in with Major Paulus. I’m not 
sure, but he came in around the same time. 


And, during your conversation with him on the 13th, you 
reviewed your -- your interview -- your interrogation up 
at that point with Major Paulus and reviewed that with 
Lieutenant Colonel Miller? 

He actually read the statement. He read the typed 
portion of the statement. 


And he gave you additional questions to ask? 
Yes, sir, that’s correct. 
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Why would you take a break from your interview with 
Major Paulus and talk with Lieutenant Colonel Miller? 


He was -- he was in the suit where the task force was 
operating out of, and he requested to read the 
statement. I let him read the statement and he 


suggested I ask a few more questions, I guess, froma 
legal standpoint or a legal take. 


So he was part of the investigation then? 

No, I don’t think Lieutenant Colonel Miller was a Part 
of the investigation. He read the statement. He 
suggested I ask the questions surrounding the conditions 
of the camp -- hello? 


Yeah. 
Oh, sorry. 


So, he gave suggestions and you made those part of your 
interrogation? 


So, what types of weapons, if any; the personnel Carried 
there. I believe that was some -- one of the questions 


Who else was present on the 12th of June and the 13th 
prior to Major Paulus’ interview that you discussed what 
type of rights should be qiven to Major Paulus? 

I know Special Agent ()(6) and myself were there and -- 
I’m not sure who else, sir I believe that was it 

maybe Special Agent “(b)(6) was there. He was a 
(inaudible) assigned to that area at the time. 


Besides dereliction of duty, what other violations of 
the UCMJ did you discuss as possible violations 
committed by Major Paulus? 

Well, I’m not sure --~ I can’t recall the exact 
conversation I had with Special Agent @®<@) 


So if he could, we should probably rely on his memory of 
that conversation? 


Well, I would not -- I will not testify, you know, I 
would not testify the way he recalled. 


Okay. 
So I can’t testify to his memory. 
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Right . But if you can't recall and he can, you would 
admit that he’d be the better source for what haprened 
during that conversation, wouldn't you? _ 
Well, I would go -- I'd have a little collaboration with 
Special Agent (@®@) maybe, but -- 


Collaboration over his testimony? 


No, no, not over his testimony. Over what we advised 
the subject for and why we did so, not over his 
testimony. I can’t testify for him and he cannot 


testify for me, and I would never discuss my testimony 
with another agent. 


HIGGINS): Thank you, sir. 
Hang on there, Special Agent 6) 
Any more questions on voir dire by Captain Francis? 
No, sir. At this time, obviously we've got a portion of 
it based on your early rulings of the Statement that’s 
unsworn, so other than redacting that portron. af 7 
could do, in a quick break, by making another GOpY. <I 
offer the sworn portion of the statement. 
Now, Mr. Sampson, did you want to -- 

SAMPSON): No, not with this witness. 
What dog do you have in this fight? I’m not sure. 

SAMPSON): Nothing in this fight. I thought we were 
talking about going to this witness for Major Paulus’ 
statement, his response to the unsworn language that’s 
on the statement, any objection Lance Corporal 6) 


may have, which may be none, but our copy is just not 
complete, so -- 


All right. So you need a complete copy? 


SAMPSON): Yes, sir. It wouldn’t have anything to do with 
this agent’s testimony other than that. 


All right. Lieutenant Folk, you don’t have a Soe. 4 
fight either; do you? g in this 


(1STLT FOLK): No, sir. 
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All right. Do you have a long argument you want to make? 


Agent (b)(6) what's going to happen now is the 
attorney’s are going to have an opportunity to make a 
brief argument as to why Major Paulus’ statement should 
or should not be admitted. 


So I’m going to allow them to do that, and rather than 
having you hang on the line -- do we have a moot [sic] 
button on this thing? 

FOLK) : Yes, sir. 

A mute, I mean, not moot, but mute? 

FOLK): Yes, sir. 

Hey, Agent (b)(6) 

Yes, sir. 

Why don’t you just hang on the line. We’re going to hit a 
mute button here so you can’t hear what we're talking 
about, but don’t go away. All right? Because we’re 
going to come back to you. Hopefully, it’s not going to 
be too long. 


And, sir, you might want to let him know that the mute 
we‘ll be able to hear what he’s doing. 


Oh, that’s right. So, yeah -- we can hear what you're 
saying though. So -- 


I’m just doing laundry. 


All right. Well, have fun. 


The parties argued on the admissibility of the statement of 
Major Paulus. 


Questions 


QO. 


EXAMINATION BY THE INVESTIGATING OFFICER 
by the investigating officer: 
Whenever Major Paulus returned on the 13th of June for 


the interview, you started off with the clearising 
warning? 
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(b)(6) 
(MR. HIGGINS): Objection. This statement -- 


Yes, sir. 


I'd like For you to tell me one more time exactly what 
you said to Major Paulus, as best you can recall. 

I advised him any interview that was conducted where his 
rights were not given or improperly given could not -- 
anything that he said during those interviews could not 
be used against him criminally, sir. 


All right. 
And in adjudicative place or function. 


Okay. Did you say anything else? 
To be honest with you, sir, I read the rights that was 
on the form. 


All right. 
-- and explained it. 


What offenses did you advise Major Paulus he was 
suspected of having committed? And, again, I’m going to 
ask you to be as precise as you possibly can in what you 
said to him. 

We thought that when he ordered the individual to grab 
by the neck -- 


Hold on. Go ahead. 


--~ that that may have caused -- 


(MR. HIGGINS) : I'd like to object to this for the record, sir. 


Hold on there, Agent ()@) 


(MR. HIGGINS): He’s actually testifying to the statement. He 


just -- 


No, he’s -- 


Agent (b)(6) are you referring to something, right 
now when you Say we, a discussion that you had 
previously with Agent (6) prior to Major Paulus 


arriving for the interview on the 13th of June? 
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WIT: Yes, sir, we had discussed what we would warn him for and 
we decided to warn him for dereliction of duty because 
of the order he gave -- 

CC (MR. HIGGINS): Objection. 


TO: Your objection is noted. 


Questions by the investigating officer: 


Ox Go ahead. 

Dd. -- the order he gave to have ye) pulled by the neck 
out of that holding cell. 

Q. Okay. Now, when Major Paulus appeared for the interview 
on the 13th of June, what offense -- tell me exactly as 
you possibly can and precisely as you possibly can, what 
did you tell Major Paulus he was -- what offense that he 
was suspected of having committed? 

A. Sir, I don’t actually have the statement and the item in 
front of me, but I believe right on top of it, it’s 
written, dereliction of duty. Is it not? 

Q. Well, I’m asking you to try to remember. If that’s all 


that's written on the statement, is that all you told 
Major Paulus? 

Be If that’s -- whatever is written on that rights waiver 
is what I told him he was suspected of. Yes, sir. 


Okay. And you didn’t add to it or clarity it. or 
embellish it in any way? 


A. No, sir. 

Or All right. You didn’t say to him then, Suspect you of 
dereliction of duty that led to the death of (by(6) 

CC (MR. HIGGINS) : Objection. 

Io: Your objection is noted. 

Questions by the investigating officer: 

A. You know, if he would have asked me the question, and TI 


can’t recall right now, sir; if he would have said what 
do you mean by dereliction of duty, I would have told 
him exactly what I told you, but I can’t recall if that 
came up in our interview. 
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on Okay. So the best you can recall at this point is that 


you said, we suspect you or I suspect you of the offense 
of dereliction of duty, period.? 


A. Yes, sir, that’s correct. 


IO: Okay. All right. We're going to put you on mute again. 


The parties argued on the admissibility of the statement of 
Major Paulus. 


The investigating officer ruled that he would allow the statement 
of Major Paulus, IO Exhibit 11 and 11a, based on the fact that 
Major Paulus was the XO of the outfit, was the xo to 

Major (b)(6) , and it was no secret among 2/25 why NCIS was 
interviewing anyone. It was to investigate the death of 

(b)(6) Major Paulus was adequately warned. 


RECROSS - EXAMINATION 
Questions by the civilian counsel (Mr. Higgins) : 


Special Agent (6) can you hear me? 
Yes, Sir. 


Sorry about that. A helicopter flew over Pendleton. 
Yes; Say. 


Is there any possibility that you have possession of the 
notes of your interview with Major Paulus? 
No, sir. 
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And when you took notes of that interview, you were 
writing down your impressions of the things that were 
being said as that was happening. Is that correct? 

A. Yes, sir, usually I either take notes as to what they 
are saying and then I go over each note and add it to 
the statement, or I will take no notes and just type the 
statement. But I would have executed what’s known as an 
interrogation -- an interview and interrogation log 
detailing all the times. 


Q. And that would be the most accurate record of that 
interrogation, wouldn’t it? 

A. No, the most accurate record of the interrogation is the 
statement that Major Paulus signed. 


681 en Reef 
2s 3 


PO 


*e ~e 


That statement has the various times throughout it? 

No, that is the most accurate portrayal of -- it’s more 
in detail. The statement is more detailed as to what 
occurred in Major Paulus’ mind. 


All the interview and interrogation log would have is 
his background information, like his home of record and 
his social and date of birth, and then it would detail 
the tame that he actually arrived at the hotel and it 
would detail the time that he signed his statement, when 
the warning was begun, when it was ended, that he 
actually waived it instead of executed his right, things 
such as that. 


And if an interview’s in an interrogation log, I'm sure 
that if the case agent looked hard enough he would 
probably find it.. To be Henest with you; sir, I’m not 
sure who the case agent is on this investigation right 
now. 


We’ve already asked, but let me talk to you about this 


interrogation log. As to the information you’ve just 
told me is on the interrogation log -- okay, you with 
me ? 


Yes, sir. 


Okay. Ask that that information, the most accurate 
record of that information, would be that interrogation 
log? 

Yes, sir, but there may not be any information 
pertaining to his statement and those notes. 


There may be no information -- I just want to make sure 
I understand you right. There may be -- 

Pertaining to the facts of his statement regarding his 
activities at Camp Whitehorse. There may be none at all 
on that interrogation log. 


Okay. I understand you. 


I want to move to your handwritten notes. Okay? 
Yes, Sir. 


You took handwritten notes? 

I would have executed an interrogation log. As I said 
before, I’m not sure if I took actual notes that he 
relayed to me or I actually typed his statement 
somewhere. 
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Do you recall that incident? 

I don't recall the specific incident, no. But if he 
would have said that to me, that’s exactly what I would 
have said to him. 


Is Major Paulus allowed to use the keyboard? 

I’m not sure, sir. If he would have asked, I would have 
let him. I had -- I had subjects and witnesses type 
their own statements on a computer before. 


I want to go back to Special -- excuse me -- 
Lieutenant Colonel Miller. 


yes, sir. 


You were there for 45 days doing this investigation? 


No, sir. Special Agent -- my 45-day testimony was 
Special Agent @)@) and myself, I believe, and I can’t 
say for positively sure. I think we were in country 


together approximately 45 days. I was there first. I 
was there longer than him when he got there. 


How long were you involved in this investigation? 

I -- I believe, I’m not positively sure, maybe 30 days 
wht days. I did do a lead up in Iraq on the case. 
as well. 


During the 30 days you were involved in the 
investigation, was Lieutenant Colonel Miller also 
involved in the investigation? 

I believe he rotated out shortly after I spoke with 
Major Paulus. 


You said you stepped out of the interrogation to -- to 
talk with Lieutenant Colonel Miller, and he was inside 
the room that you all had set up as kind of your 
headquarters there? 

Yes, sir. 


He told you he wanted to re-do the statement? 
f believe ne dad) =. Ltr aret isune-af he: did or af 3 suet 
brought it back to the room and showed it to him. 


Okay. Now, I thought you testified before that he told 
you he wanted to see it and that’s why you gave it to 
him. 

He probably did. 
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And you gave it to him. Right? 
yes, sir. I let him read it. 


Did you know him to be reviewing other witness 
statements? 

Sir, we turn all of our information over to the command 
once we take them and he was a command representative 
there. 


So he would have had access to all the statements? 
Did I? 


No, he would have? 

Six, you'd have to ask Special Agent ©) that. He may 
have, he may not, because some statements were taken 
after he left country. 


As to the time that Lieutenant Colonel Miller was in 
country, in the hotel, he would have had access to all 
the statements being taken by your agents? 

I’m Sorry; sit)... cant testity to that... J do. know. 71 
know he definitely had access to the statement I saw. 


And all your statements are turned over to the command? 
My statement was turned over to the command, yes. 
That’s NCIS policy. 


So you didn’t just testify that all the statements were 
turned over to the command? 

No, it’s NCIS policy that our reports of investigation 
containing statements are given to the command. In this 
particular situation, I can only testify to that one 
statement, Major Paulus’, being given to 

Lieutenant Colonel Miller. There may have been others. 
I’m not saying there wasn’t. I’m just saying I can only 
testify to what I did. 


And Lieutenant Colonel Miller was the representative 
there from the command? 
He was. 


Did you have any conversations with him as to who sent 
him there? 


No, sir. 


(MR. HIGGINS): One moment, Sir. 


Sure. 
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(MR. HIGGINS): He’s about to question the statements that I 


SAMPSON): I want to address with this witness, 


ee a 


HIGGINS): I have no further questions, sir. 


No questions. 


SAMPSON): Just briefly, sir. Really briefly. 


All right. Agent (b)(6) another attorney, 

Mr. Kyle Sampson is going to be asking you some 
questions. He represents another Marine in this case by 
the name of Lance Corporal (b)(6) 


Yes, sir. 


SAMPSON): Before I ask this question, Colonel Gallo, 


Major Paulus’ statement has been admitted for 
consideration. Is that correct, sir? 


The type-written portion. The handwritten portion, at 
this point, is subject to debate. 


SAMPSON): Okay, sir. 


Because it’s unsworn, so whether it comes in against 
anyone or only against Major Paulus, gets to another 
issue that is still left hanging with respect to the 
June 6th statements. 


Colonel 
Gallo, the June 12th statements that Major Paulus made 


to Special Agent (b)(6) which were unwarned, and I 
know they may have an Article 31(B) rights advisement 

hut T think it’s important from Lance Corporal 
(b)(6) perspective, to see the difference between 


the two as far as describing the dragging incident. 
And, so, I guess this questioning -- 
Well, until I hear an objection I'll let you do it. 


That are unsworn, unsworn and unwarned. 


(MR. HIGGINS): That are unsworn and also unintroduced. 


That’? Ss ragnt. 


(MR. HIGGINS): Those statements -- 
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tO: So is there an objection? 

cc (MR. HIGGINS): 1 object because it’s -- 

LO% Okay. 

cc (MR. HIGGINS): It's been -- no one entered those questions and 
I understand the prosecutor is not going to offer them. 

Io: Hey, Agent(b)(6) , Can we put you back on mute again. 

WIT: Yes, six. What I’m going to do is, I’m going to turn my 
other phone on and just step out for one second. 

IO: Okay. 

WIT: Is that okay? But I'll come right back to this phone. 

LOz All wight. Thank: you. 

WIT: Thank you. 


The parties argued the use of Major Paulus’ unsworn statement 
offered by the defense. 


The investigating officer ruled to use Major Paulus’ unsworn 
statement, absent of objection, in the case of Lance Corporal 


(b)(6) 
CROSS - EXAMINATION 
Questions by the civilian counsel (Mr. Sampson): 
Q. BrLetivy,; 1° just.want to-direct your ‘attention: “You'd 


indicated that you had a -- or you were present for an 
interview of Major Paulus on 12 June 2003. 


Yes, sir. 

Is that correct? 

12 June, yes, sir. 

Okay. And Special Agent ()6) was also present at that 
interview. Is that correct? 


Yes, sir. 


Special Agent (b)@6) was actually leading the interview? 
Yes, sir. 
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And are you aware that Special Agent (b)6) actually did 
the ROI at the completion of that interview? 

He did an investigative action, that’s correct, aS part 
of the ROI. 


Now, when we look at the statement that you took the 
following day, the typed statement, I notice the word 
"throat" is in that typed statement. Correct? 

Yes, sir. 


The previous day during the interview with Major Paulus 
describing the incident as far as Lance Corporal 

(b)(6) MOVING (6) | never once was the word "throat" 
mentioned. 

Okay. 


Is that correct? 
I'@ have to look at it to say for sure, but if throat 
wasn’t mentioned, it was probably neck. 


Okay. If throat hadn’t been mention, would that be 
contained withing ()@6) ROI? 
Oh, yes. 


Okay. In just looking through this ROI, correct me if 
I’m wrong, you indicated at some point during that 
interview with Major Paulus on 12 June, the interview 
was stopped. Correct? 

That’s correct. It ended. 


At what point did it end? Did you interrupt it or 
Special Agent ()@6) Interrupt: 30) =. 

I don’t think anybody interrupted it, but when he made 
the accusatory statement, it came to an end real quick. 


Okay. When you say, accusatory statements. as soon as 
Maior Paulus described aqiving the order to ()@6) 
(b)(6) dragging (b)(6) 

Sir, it’s not accusatory, 


and 
1t would be incriminating. 
-- or incriminating statement. 


Right. 


You know, I guess when I focus on which incriminating 
statement that was that stopped the interview, is that 
as soon as Major Paulus. described giving the order to 


It was soon after that. 


688 RT 9a 4 
29 #37 


* ~e 


oF Okay. When you heard that, did you think that was 
potentially incriminating. 

A. Yes, i don’t recall, you know, we wouidn’t have liked 
just said, okay, we have to go. We may have, you know, 


just winded down at that point and not asked any 
additional questions that would have been of an 
accusatory nature. 


Gx Okay. But the first time you heard the word "throat", 
if it’s not in the ROI with @ge) ROI of that 
12 June interview, the first time you actually saw or 
heard the word "throat" was when it was typed on your 
screen? 

A. That’s correct. It would have been between a -- it 
would have occurred during the discussion between myself 
and Major Paulus. 


cc (MR. SAMPSON): Okay. That’s all I have, sir. 

IO: Agent -- no, go ahead Mr. Sampson. 
CROSS - EXAMINATION 

Questions by the civilian counsel (Mr. Sampson): 


Q. Would you agree with me that the way Major Paulus 
described the dragging incident on 12 June was 
significantly different than what you typed in that 
statement on 13 June? 

A. Not necessarily, I would say it’s about the same other 
than a word, I believe and I’m not looking at it, 
but I believe the investigative action that @@) 
wrote up, the word is neck. 


Sir. 


Do you ever describe a cupping of the hands in that 
typed statement? 


Be I’m not sure, sir. I'd have to look at it to say. 

CC (MR. SAMPSON): Okay. That's all I have, sir. 

IO: Pm going to put you back on mute for a minute, if you 
don’t mind? 


WIT: Yes, sir. 


Mr. Sampson introduced IO Exhibit Number 48, the ROI of 
Special Agent (b)(6) 
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The parties argued the admissibility of statements and credibility 


of witnesses as it related to Special Agent (6) ROI. 


REDIRECT EXAMINATION 


Questions by the government: 
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Agent (b)(6) 
Yes, Sir. 


This is Captain Francis again. 
Yes, sir. 


I have a question for you. During the time on 12 
January, Guring that statement that you took from Major 
Paulus and you had to stop him because he said some 


incriminating statements. Remember that? 
We didn’t have to stop him. I just -- what we had to do 
was -- 


Okay. Well, I just -- 
We didn’t proceed further with incriminating questions. 


Okay. 
-- or accusatory questions, I would say. 


Okay. During that period of time, do you recall, to the 
best of your recollection, whether Major Paulus made a 
demonstration of how he observed Lance Corporal 

(b)6) gripping the neck of @@) 

you Know, I’m pretty sure that Major Prauius did that in 
one of the interviews. I’m -- I’m almost certain 
because we were very concerned about how it was. ‘And, 


if I recall -- I can’t say for sure which interview it 
would have been done. 


Okay. But you do recail, at some point, 
demonstration? 


He may have done it in both interviews. 


he gave a 


All right. What do you recall -- describe for us 
because we're not able to see you obviously, but 
describe in as specific language as possible, what 
Major Paulus did in this demonstration. 

The cupping of the hands is how I interpreted what 
Major Paulus was trying to tell us. It was like he was 
cupping behind the neck with his thumbs around the top. 
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Around the top of what? 
The throat or the neck. Well, I’m sorry, the front of 
the throat or the neck. 


So, again, ina little more specificity, the thumbs 
would be going across where? 
The front. 


The front of the neck? 
Right. 


Like across what portion of the front of the neck? 
The way it was described, it would have had to have been 
near the carotid arteries. 


All right. Like one thumb on each side of the neck? 
Correct, with his hands underneath the back of the neck. 


ALL AGN. 
That's how we interpreted it on that date at that time. 


Okay. Thank you, sir. That’s all the questions I have 
but other attorney’s might have some. 


RECROSS - EXAMINATION 
by the civilian counsel (Mr. Sampson) : 


Special Agent (b)(6) this is Kyle Sampson again. 
Yes, sir. 


Just briefly. Are these your impressions of his 


cee your impressions of his demonstration? 
Both. 


So. he’s claiming that both of Lance Corporal 
(b)(6) hands are behind his neck? 
That is how we interpreted what Major Paulus told us 


Well, I’m asking you about the demonst 
demonstrate with both of his hands -- eter Seer 
know you're not here and it’s hard to do, but I’ve got : 
both of my hands with the palms up as if Somehoayns a a 
is laying in my palm. Is that how he demonstrated oo 
for you? 

Correct. 
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So, it’s almost as if his head is just laying in the 
palms of the hand? 
Yes. That’s correct. 


With no hand over his chin or his throat? 
That was the description that Major Paulus gave on the 
12th and 13th. 


So it changed? 


(MR. HIGGINS): No, it didn’t -- 


I never talked to Major Paulus again after that. 


Questions by the civilian counsel (Mr. Sampson): 
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Okay. 
That is the description that he gave on the 12th and 
13th,. ae 1 recall: 


Well, then on the 13th would indicated that he was 
grabbed -- the hands were to the throat. Do you 
consider the throat the front portion of the neck? 
Sure. 


If he’s demonstrating and telling you that both hands 
are on the back of the neck and under the head, how can 
that possibly be a hand to the throat? 

That is how I interpreted was Major Paulus told me on 
both of those occasions. 


So his statement is your interpretation? 
It is his statement. It’s what he told me. 


Is it what he told you or what you wrote down? 
It's what he told me. 


I thought you just said he told you that he had both 
hands at the back of his neck with his head and the neck 
in those hands. Why did you not write that down if 
that’s what he told you? 


That’s -- that is how he described it to me. 
But that’s not in the statement. Correct? 
No, that is his statement. He described it the way it 


is in the statement and that is the way we interpreted 
how (b)@6) moved (py) out of the holding cell. 
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Q. Okay. But not only did he tell you this, he 
demonstrated it. Correct? 

A. That’s correct. 

Ox Both times with Lance Corporal (bj@) both hands. -<+ 
I guess, (6) neck and head resting on his hands? 

A. That is how we interpreted that. 

on The palms of his hands? 

A. That is correct. 

cc (MR. SAMPSON) : That’s all I have, sir. 

cc (MR. HIGGINS) : Sir, may I. 

IO: Sure. 


RECROSS- EXAMINATION 
Questions by the civilian counsel (Mr. Higgins): 


Agent (b)(6) 
Yes, sir. 


Keith Higgins, again. 
Yes, Sir. 


Oo PO PVD 


On both the 12th and 13th -- I’m going to pick up where 
Mr. Sampson left off. On both the 12th and 13th. he 
describes to you having ()@) that (©) had 
(b)(6) head and the back or nis neck in his hands? 

A. He described it as, if vou were going to grip a log, 
that is how he gripped (b)6) neck and throat area 
thumbs were in the front, hands were in the back. 


Q. And you previously testified, and I think you were 
pretty clear about this -~- you previously testified that 
the most accurate, the most complete, the best rec 
the best indication in recordation of what was said 
during that interview was Major Paulus’ statement 

A. That is correct. 


O.. Okay. Why isn’t that demonstration -- why isn’t that he 
told you that inside that statement? 
A. Le Ls. 
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Well, it’s not. I’m going to go back to this interview 
on the 12th. OKay? 
Yes, Sir. 


You've testified that, as soon as Maior Paulus said 


something that you and Special Agent (p)@) considered to 
be incriminating, he just kind veered the questioning 
off so that it would end. Is that correct? 

I said that we -- that the interview winded down and 
that no -- no further accusatory questions were asked of 
him. 

But there might have been some questions. Right? Of a 


non-accusatorial nature? 
You know, maybe what time he could be there in the 
morning. 


Right. 
Something like that, planning for the interview, you 
know, when he could have the rest of (inaudible). 


But, for example, what you’re telling us didn’t happen 
is: He didn’t say. I agave an order to Lance Corporal 
(b)(6) to drag (b)(6) by the neck; and you guys all of 
a sudden said, hey, woe, stop, interview is over? 

No, I don’t recall it that way at all. 


That didn’t happen. No. 
No, he said that he gave an order to (bj) to remove 
him out of there by the neck. 


And after you heard that, you didn’t ask anything else 
accusatorial? 
I did not. 


You didn’t illicit any more accusatorial -- any more 
incriminating statements from him? 
That’s correct. 


And, so what you’re saying is during that interview, you 
didn’t illicit that Major Paulus said he saw a6, 
dragged: out: of Che cell? PVE) 


No, he said he ordered to drag him out of his 
cell. Hye) 
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Right. I understand he said that, and I understand 
you're saying he said that, and we established that that 
is what you have said was the incriminating statement 
that ended that interview. 

Yes, sir. 


Okay. But now I’m following up with things that he 
didn't say during that. 
Yes, sir. 


He didn’t say he saw (b)6) dragged out of there; did he? 
I don’t believe he did. 


Okay. You've testified now that you said that he gave a 
Gemonstration. We've covered that. Good. I’m going to 
move on from that. 


He didn’t say that he saw(b)@6) dragged out of his cell 
to the outdoor rec pen? 
I don’t believe he -- I don’t believe, at the time, he 


had the entire view of that, you know, did not witness 
that whole thing, I can’t Say. 


But he didn’t talk about that on the 12th? 


No, sir. 
No. And he didn’t talk about HM3 @)6) examining 
MY . (b)6 for any injuries? 
don’t recall, sir. I’d have to -- I'd have to 
probably read Special Agent (b)(6) ITA again, 1f @@) is 


mentioned there or anything. 


He definitely -- we talked about that in his statement 
on the 13th. 


Well, I guess what I’m saying is if, you know, the 
conversation he’s telling, the story that comes up, and 
you stop this interview when he says he gave the order. 
Nothing that happens after that order should really -- 
was talked about that day. 

I don’t know if I’m following you. 
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Okay. 
This -- the interview on the 12th was very informal, in 
the lounge. It was just a discussion, pretty much 


pre-planning how we were going to get the men there, 
logistics, things like that. And that’s when the topic 
came up. 


The interview of the statement was much more, you know, 
structured and formal. 


Right. “I want.o-\ 1 want (=~ 2m mot talking about the 
3th, though. I’m talking about the 12th. 
Yes, sir. 


Okay. And on the 12th, what you have testified to is, 
that as soon as Major Paulus got to the portion of that 
interview where vou sav he said that he qave an order to 
Lance Corporal (p)@6) to drag (6) that the 
interview wind down. ‘Inere was no more discussion about 
that incident. 

I would say that I did not ask him any questions about 
that and I don’t recall the other agents asking him any 
other questions about him. But you have to talk to the 
other agents. 


Well, see here’s the problem, because you've been 
testifying now for about a half hour. 
Yes, sir. 


And you’ve given an answer to us, that when he said 
that, that the interview winds down. 
That’s correct. 


And now what I’m trying to figure out, because you're 
telling me I need to go talk to other agents, can I 
trust that you told me that the interview winds down. 

It did. That is my testimony. The interview wind down. 


Okay. 


But if you keep asking me questions concerning it, and 
I’m trying to answer them for you. 


I appreciate that. And I guess what’s confusing is that 
you've testified that it winds down after that, yet 
Special Agent (b)(6) includes many more details about the 


allegation that were talked about during that interview 
Yes, sir. : 
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Os That doesn’t seem to -- quite frankly, it doesn’t agree 
at all to what you've testified to. 

A. That’s my recollection of the interview, sir. 

TOs Any other questions of Agent ()) 

Tes No, sir. 

cc (MR. SAMPSON) : No, sir. 

pc (1STLT FOLK) : No, sir. 

IO: Agent ()6) that concludes your portion of testimony 
for this Article 32. You’re excused from any further 


service here, I presume. 


Is that right counsel? Is there going to be a need to 


try to recall Agent my) via telephone or 
otherwise. 
TCs I don't foresee that, sir. 
CC (MR. HIGGINS): No, sir. 
IO: There doesn’t appear to be any anticipation that you’ll be 


needed again to testify, either in person here or via 


telephone; so, you are excused. 


I just caution you about discussing your testimony with 
anyone else other that the attorney’s in this case or 


anyone from the media who may try to contact you. 


WIT: Yes, sir. 
LO: Okay. You’re good to go. Thank you. 
WIT: Thank you. 
IO: All right. 


The witness terminated the phone call. 
Mr. Higgins questioned the credibility of Agent (b)@) 


The investigating officer announced that he found Agent 
to be a credible witness. (b)(6) 


Okay? 


The Article 32 investigation recessed at 1651, 29 January 2004. 
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TO: Hold on a minute. 


Why don’t you do that off the record as opposed to 
putting that on the record here. 


When you get off the witness stand, can you just 


politely go over and give Mr. Higgins your telephone 
number and contact point. 


WIT: Ves. “Sair< 
IO: Thank you. 
WIT: Thank you, Sir. 


The witness was excused and departed the courtroom. 


IO: You may call your next witness. 
ry Yes, sir. Major (bj) Sits 
Major (>)(6) USMCR, was called as a witness by the 


government, was duly sworn, and testified as follows: 


DIRECT EXAMINATION 


TC: Sir, I’ll follow that same procedure for anyone else I can 


do that with. 
LO I appreciate that. Thank you. 


Questions by the government: 


Sir, if you could state your full name spelling your 
last name? 


(b)(6) 
And -your current unit, sir? 
Marine Air Control Group-28, Cherry Point. 


And you are currently a Major in the United States 
Marine Corps? 


Yes. 


Are you in the reserves? 
ADSW, so I’m a reservist on active duty. 
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Okay. (Sir, at “one point you were with 2/25. Is that 
correct? 
yes. 


When was that? 

I have been with 2/25 since 1997, but lately I was 
slated the H&S Company Commander for 2/25 from 
November 10th 2001 to November 8th 2003. 


Sir, did you deploy with them for Operation Iragi 
Freedom? 
Yes. 


All right, sir. Prior to that deployment, 2/25 went to 
Camp Lejeune? 
Yes" 


You were there with them at that time? 
Yes. 


Sir, were you present for any potential classes that 
Major Paulus gave on the law of war or treatment of 
EPWS? 

Yes. Major Paulus gave a law of war class prior to 
deploying. 


Do you recall what that class was about? 
Basic handling of the EPWs in accordance with the five 
Ss of the battalion sop. 


Did he give any examples? 

I wasn’t there to attend the class. I caught the last 
portion, I came in on the last part of the class. We 
were going through scenarios. 


Can you recall any specific scenarios he went through? 
Well, like I said, I came in at the very end of the last 
scenario or so. 


Is there any scenario that sticks out in your mind? 
No. 


But that was pertaining to treatment of EPWs? 
Just how to handle EPWs. 


Just handling how to handle them? 
In accordance with the five Ss. 
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Do you know if there was any type of slide show that was 
kept over at 2/25 as to the nature of this class? 
No. 


Do you recall if there was a Powerpoint or not? 
No, I don’t believe there was a Powerpoint presentation. 
We didn’t have that capability when we went down there. 


All right. Now, sir, when you went to Iraq and you got 
into Iraq, you were at some point assigned to be in 
charge of a detention facility at Camp Whitehorse. 
Correct? 

Negative -- 


Zfene 
-- 2/25 was, not me personally. 


Now, Major Paulus what was he in relation to you? 

He was my company XO. He is actually the -- or he was 
the I&I for Golf Company. And the I&IS were getting 
integrated with deploying units so he -- that was a 
billet that was open and he volunteered to accept that 
billet to be my XO. 


All right, sir. Now, from roughly about April of 2003 
until June of 2003, 2/25 was responsible for that 
detention facility at Camp Whitehorse? 

Probably a little closer towards the middle of April 
to -- towards, I guess the end of June. 


And it was Major (b)(6) that was the OIC originally up 
until maybe the end of May? 

Originally it was Staff Sergeant (b)(6) who the 
facility -- or the whole handling and containment of 
EPWs was dropped off on Staff Sergeant ()@ . The 
battalion solicited who is an officer tnat wants to be 
the OIC of this. Major @@) volunteered. I’11 take 
charge of that, and they started working things out. 
But then as the end of May was rolling around, Major 
(b)(6) was more involved with getting the ranges up 
filling with his duties as battalion gunner, and Major 
Paulus volunteered to fill that gap. 


At the time that Major Paulus stepped into that role of 
OoIc of the detention facility, Major Paulus had been 
your: XO. Correct? 

Yes. And he was still my XO even -- that was a 
collateral duty for him. 
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Can you recall specifically when it was that he began 
those duties as OIC? 


A The exact date? I want to say it’s probably towards the 
later end of May. 

Q Okay. Sir, you were the camp commandant at Camp 
Whitehorse? 

A Yes. 

Q And you were camp commandant from April until? 

A Until the day we left. I believe we left -- 
July 13 was the day we rolled out and turned the whole 
facility over to the Italians. 

cc (Mr. Zimmermann): I’m sorry. Turned it over to whom? 


THE WITNESS: The Italians. 
cc (Mr. Zimmermann) : The Italians? 


Questions by the government: 


Q Now, sir, during this time that you were camp 
Sonne did you go down and visit the facility at 
all? 

A Yes. On some occasions, again, there was -- no one 
really ever went down there unless thev had a need to go 
down there. If Major Paulus or Major (b)@6) wasn’t 
there and an issue came up, I would go down there. The 
Marines would come and get me. So I was like the third 
you now, the alternate if there was ever a question or a 
problem. 

IO: Can I ask one question here? 

WIT: Yes, sir. 

IO: When did you take over as camp commandant of Camp 
Whitehorse. 

; th : 

WIT: As soon as 15 MEU pulled out, sir. 

LOx And, roughly, when was that? 

WIT: I want to say that was towards -- I want to say around 


May ist, May Sth, somewhere around that time frame, sir. 


10: Thank you. 
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Now, when we got there, MSSG had the facility. They were 
running it. They turned it over to us and, you know, 

and they were still probably there with us for about 
three weeks I would say. 


Okay. Thank you. 
by the government: 


Now, sir, when Major Paulus volunteered to become the 
OIC there at the detention facility, did you have any 
conversations with him as to his plan as far as running 
the facility? 

No. My understanding was we were going to continue with 
what was going because that had worked. When the 
facility was actually furned over to us, there was no 


real plan. Major (b)6) pretty much designed and said 
"You know, we need to initiate a logbook. This is how 
we're going to do business," and he typed it all out and 


had a nice schedule of how to do things. 


Now, during the time that Major Paulus was OIC, did you 
go and actually visit the facility? 
Yes. 


How many occasions? 
I would say at least three or four, I would think, I 
might have been down there. 


When you went down there, what would be purpose? 
Just check on the Marines, just in general, to see how 
they were doing. Differing occasions, there was -- I 
forget exactly when it was. The Marines came to me 
of the inmates, he had already been taken to the 
hospital and it had been determined that he was faking 
an injury or an illness. We went down there, there was 
a concern -- the guy was twitching and it looked like it 
was a serious medical problem. So we called the 
battalion, the battalion surgeon came later that day 
verified the guy was faking. What would happen was the 
guy would see one of the Corpsman and go through his 
routine, so. 


One 


Okay, sir. 
So it was things like that I would go down there for. 
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All right. Let’s talk about that more. So you recall 
that occurring while Major Paulus was OIC? 

I’m not sure if it was when Major Paulus was there or if 
it was (b)(6) , but it was very close prior to -- I want 
to say it was towards the end of May. 


Okay. How was the determination made that this 
individual needed to see an actual medical doctor, or is 
it just opposed to just a Corpsman? 


That was my call based on what the Corpsman said. There 
wae another Corpsman. DOC (6) wasn’t there, Doc 

(b)(6) wasn’t there, and Doc :()@) was there. Doc 

(b)(6) . shows up. "Doc, I need you to look at this 
guy." Doc's telling me, "Hey, you know, he’s got that 


fake order, sir, he'll probably be dead by mornina." 
Woe, we don’t need that here. Let's get Doctor ()6) t 
down here to take a look at this guy. Doctor (6) 

came down, tested and verified that the guy was faking. 
Because the order came down from battalion he is not to 
go back to the hospital because the guy was faking. 
We’ve already taken him twice, so. 


Okay. Now, were there any repercussions from Lieutenant 
Colonel Murphy, as far as taking this individual to the 
hospital when he was faking? 


No, no. We just did it as a precaution. 
Okay? 
But when doctor (b)(6) verified that he was fine, we 


didn’t take him to the hospital. 

And Lieutenant Colonel Murphy? 

Excuse me. Who is Lieutenant Colonel Murphy? 

He is the battalion commander of 2/25. 

He was the battalion commander. He just recently turned 
it over to Lieutenant Colonel Hargas(PH) the new 


commanding officer. 
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Questions by the government: 


O Okay. Was there any fallout at all regarding this 
incident where you had to take this individual to the 
hospital when he was determined to be faking? 


A I don't recall. I wasn’t that in depth. Like I said, I 
was there for the one day where the quv’s twitching and 
faking his illness. And once Doctor #6) said "No, 
he's fine, he’s clear," I left. 

Q So you were the one who made that decision though. 
Correct, sir? 

A Yes. I just made that decision there that day. 

re) And was there any adverse repercussions to you -- 

A No. 

Q -- for making that decision? 

A No. 

re) FIT FIGnt; sar I want to direct your attention -- 
well, let’s back up a minute. You said on about four 


different occasions, roughly, you went down to the 
detention facility when you visited Major Paulus down 
there in the general facility. What time of the day 
would you go down there? 

A Actually, it was during the day. It was during the day. 


Okay. 

The only time I went down there at night was -- I want 
to say it was the Army. They brought a bus onto the 
base. I think it had 12 prisoners on it, two to include 
like a five-year-old boy who was the son or the nephew 
of one of the prisoners. The prisoners had no hoods on 
their heads. They bring them onto the base, there is a 
five-year-old kid. It's, like, I don’t care what you 
guys are doing. Get out of here. Go. I think it was 
Major Paulus and I both were there that day -- 


he) 


All zvaght, six. 
-- there to make that call. 


Were you familiar at all with the general processing of 
EPWs there at the facility? 
Yes. 
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So you are aware that there was like an initial in 
processing phase? 
Mm- hmm. 


Where people were strip searched? 
Yes. 


And then it went on to an isolation phase? 
Yes. 


And then lastly, they were divided into whatever their 
determination would be by HET, whether they be criminal 
or actual EPWs. Correct? 

Yes. 


You are aware of all of that? 
Yes. 


Okay. _Now, did you ever in your visits when Major 
Paulus was the OIC, did you ever go down there and 
observe the isolation phase? 
No. I saw the search phase. 


ALL. +aeqgnt,: siz. But never this phase where inmates or 
detainees were required to stand up and down until HET 
arrived? 

Earlier on, I would say probably while Major (b)6) 


wa 
there, yes, you could see they were separated. It was : 
very small area and they could only hold so many. It 
contained -- of the two rooms, they had to divide the 
two rooms into two sections, officers, enlisted, common 
criminals and others, whoever the others may be. So on 
occasion -- not that I would stay there for a long 
period of time, see them either standing or sitting. So 


I guess later on they either be laying down, laying down 
sleeping, too, whatever. 


I guess what I’m getting at is just, again, just talking 
about the period of time that Major Paulus was the OIC 
Did you ever observe Marines forcing the detainees to 
stand up for periods of time? 

No, I didn’t observe that during that time, no. 


During what time? 


During Major Paulus, every time I went down there during 
that time, the inmates were usually just sitting down. 
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Okay. 


THE WITNESS: Or laying down asleep. 


Questions by te government: 


Q 
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Did you ever observe any ~~ well, at anytime were your 
observations of this isolation phase, did you observe 

when Sergeant Pittman would be running or supervising 

that particular part of the processing? 

No. I've seen Sergeant Pittman do the searching. 


Okay. How about Lance Corporal (b)(6) 
Searching. 


And Lance Corporal 6) 
(b)(6) I never watched (b)(6) 


All right, sir. Now, 1 want to direct your attention 
specifically to 5 June 2003 
Okay . 


Were you down at the detention facility on that day? 
Yes. 


Why were you down therey 

The battalion had taken into custody a sheik/religious 
clerk up in, I want to say -~- Echo Company had brought 
him down. And initially he was supposed to be given a 
separate facility, separate isolation, not to be strip 
searched and so forth. When they went to take the sheik 
in custody, two of his supporters or whatever open fired 
on the Marines from Echo Company, at which time the word 
came down from battalion this guy’s to through the full 
screening process. He will go through, be strip 
searched, he will go into the one containment facility 
rather than him sitting up the Iraqi head that was out 
there, he was put into the larger facility. 


All right, sir. That was the sheik? 


That was the sheik. So that is why I went down there 
that day. 


All right, sir. And what time of day was that. 
recall? 


IT want to say it was about mid afternoon. 


Do you 
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All right, sir. Does 1700 sound about right or is that 
too late? 
It's probably 16006, 1630, I guess. 


Okay. 
Late afternoon. 


Now, did you speak to Major Paulus when you went down 
there at that time? 

Yes. We both went down together because I got the word 
from higher that this is what is supposed to happen with 
the sheik. He is supposed to be strip searched and so 
£Orth:: 


Okay. So you went down together from where? 
From where our barracks was. 


Okay. 

So in other words, the EPW facility is where this coffee 
pot is, our barracks is, like, maybe 300, 400 yards from 
it. That was also like the H&S Company office and the 
S-4 office was across the road. So we went from there. 


So that was outside of the actual detention facility? 

Yes. The detention facility they put a burm around it 
for privacy because we also had Seabees co-located on 

the compound with us, so. 


Okay. So, sir, did you ever walk with Major Paulus to 
the detention facility at some point, did you arrive at 
the detention facility around 1630 or somewhere around 
that time? 

1600, 1630, somewhere around there, probably. 


When you got there, what did you observe? 
We got there. We checked the sheik was still in the 
facility. Sergeant Pittman and Lance Corporal] @)@6) 


were 
focused on the sheik. The other Marines were cleaning 
out -- of the two cells, it’s like a three barracks 
building, one story. So the closer one was the building 


area for the guards, the other two were where the 
prisoners were kept with outdoor cells, with outdoor 
containment areas for holding and searching. The far 
cell, there was an odor coming out, very strong odor, 
one of the prisoners had defecated all over himself, 


SO 
they were cleaning that out. 
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e) Was that person (b)6) 

A Yes:. 

Q Did you actually observe (b)(6) 

zB yes, I saw him. I didn’t actually witness him defecate 
himself, but I witnessed what happened inside that 
facility and then outside in the pen area. 

IO: Let me interrupt here. 

WIT: Yes, sir. 

IO: Where was the sheik being initially processed by Pittman 
and -- 

WIT: Okay, Sir. Here's this long building here. 

Io: You've seen this diagram here to your left, that’s I0 
Exhibit 6. 

WIT: This is like a little head area right over here. 

Sas. 20% So that is where the sheik was? 

WIT: Yes, sir. The sheik was here and he was to go in that 
facility there. So they cleared all that -- 

LO: Hold on. We’re trying to make a record here. 
When you say the sheik was in those two structures in 
the lower left hand corner of the detention facility 
compound. Right? 

WIT: Yes, sir. 

IO: And he was to go to the holding cell, which is the 
southernmost holding cell? 

WIT: Yes, sir. 

To: All right. And where was (b)(6) 

WIT: He was in this cell. 

LO He was already in the mess. 

WIT: He was already in there. 


eae XX) 


147 ea 


M&S 


IO: 
WIT: 


IO: 


WIT: 
Io: 
Questions 


Q 


A 


‘ae 


ee ~®@ 


So he had to be moved out of there? 
Yes, sir. And he was on this far corner. 


Okay. And that is the same holding cell that the sheik 
was to go into. 


He was supposed to go into that cell, yes, sir. 
All right. Thank you. 
by the government: 


Okay. So you went into that far southern holding cell 
and you said you observed (b)6) What did you 
observe? 

He was laying there. He was -- he was demonstrating 
what you call a passive resistance -- not doing anything 
to help himself up. Everything -- everyone had to help 
him up, and when he would stand they would get him up © 
and they would hold him. So to clean him up and to 
clean out that area, they pulled everyone out. They 
brought two of the other inmates in to assist in 
cleaning up. Lance Corpora-(p@) brought them -- 
these holding facilities were divided in two with barbed 
wire -- or Constantino wire, actually. 


The witness has referred to the southernmost holding 
cell again, or holding building on the diagram. 


Then Lance Corporal (py) brings him out, puts him 
over here, and has nim stanaing here. 


Okay. Now the witness is referring to that same 
building in the northwest corner. 
Right. Okay. So @)@) leaves him standing there, 


diverts his attention to come back over here to finish 
or assist with the clean up over here. 


Then he aust referred to the southeast corner. 


And (b)(6) takes two steps forward and drops himself into 
the Constantino wire and breaks his fall so he doesn’t 
eat the window seal. 


[END OF PAGE] 
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Okay. (b)(@) did. thie? 

(b)(6) did this. So we see this. I want to say 
Major Paulus and I were standing -- I want to say we 
were like side by side when we see this. HEY , (b)(6) 
come over here. @)@) lifts him back out, pulls him 
out, turns him around so he is not facing the wire and 
steps him back and goes back over. 


Goes back over where? 
Goes back over here to the southeast corner. 


To do what? 
Again, to assist with the clean up over there. 


Okay. So where is (b)(6) at that time? 
He’s standing here. And this time he drops himself, 
instead of frontwards, he drops himself backwards. 


Okay. 
And then just lays there. 


And that is up in the northwest corner? 
Yes. 


Okay. 
The doorway is here. 


So he drops himself backwards? 
Backwards this time. 


Was he landing on -- what part of his body is he landing 
on? 
Well, he landed right back in the wire. 


Okay. So does he land in the wire one time or two 
times? 

Twice. 

Twice. One time front and -- 


One time front. 


-- and one time backwards. And he has defecation all 
over himself? 
Yes. Well, initially like on his lower side, but after 


he drops himself into the wire twice and gets pulled 
out, of course, his garb goes up and he’s got feces 
from, like, the base of his neck down. 
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Okay. Well, let’s talk about actual observations of 


specifically the way mg) looked. From what he was 
doing, how was he breathing? 
He was breathing fine. 


Okay. What do you mean by fine? 

Breathing just as I'm breathing now. Nothing strange 
about how he was breathing. People have asked, you 
know, was he gasping or anything like that, no. 

Okay. Now, how about his eyes. What is he doing with 
his eyes? 

His eyes looked fine. 

was he concentrating on anything? 

It looked as if he was -- he knew, he gave thought and 
deliberately dropped himself in the wire the first time 
And then after he stood up, just like, here we go ce 
dropped himself back. ‘ 

Let me ask a question. 

Yes, sir. 

When he fell into the wire the first time -- 

Yes, sir. 

-- This would be face forward? 

Face forward, yes, sir. 

Did you see that occur from the start to the finish? 


Yes, sir. 


Did it look like he was trying to break his fall at all 
with his hands? 


Yes, sir. He brought his hands up so he would not hit 
that window seal. Had he not brought his hands up, he 
would have smashed his head right on the corner of that 
window seal. 


And did he extricate himself from the wire or did someone 
assist him? 


(b)(6) had to lift him out, sir. 
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Okay. (b)6) lifted him back up. I’m sorry. Then 
(b)(6) 
Went back to his -- 


~- to clean up. 


_- here and he drops himself backwards this time into the 
wire. 


And did you see that from start to finish? 

Yes, sir. 

And it was your impression on both occasions that -- 
It was deliberate. 


That he didn’t just fall because he was sick or weak. 


intentionally threw himself on to the wire? zs 
Yes, sir that was my -- 

That was your impression? 

Yes, sir. That was my impression that he threw himself in 


the wire, just dropped himself. 
by the government: 


Was he saying anything? 
No, didn’t say anything during that time. Wasn't 
mentioning a word. 


All right. So he falis back into the wire a second 
time. What happens next? 

Hernandez has to lift him back out, lay him down, and he 
also had to take the clothes off of him. 


Okay Te anvhody helping (6)6) at this point? 
No. (b)(6) was pretty much doing it all himself. He 
had the rubber gloves on. 


Okay. At that point, is it pretty hot outside? 

No. It had cooled off quite a bit. It was towards the 
end of the day and -- this part of the area here would 
have been the hottest part. This area here had already 
been shaded. 
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Questions 


Okay. Well what 
Cool? 
Higgins): For the 


front portion of 
the hottest area 
yes. This would 
And the 


the top 
the 


Higgins) : 
diagram, 
of the page, 
time? 


only going to get more feces all over place. 


So he’s laying there, (b)(6) 


is cool? 


record, the witness had indicated the 
the southern holding building as being 
right there? 


have been the hottest area. 
back court in the -- if you look at the 


portion of that building towards the op 
back being the coolest area at that 


by the government: 


How do you define cool, as far 


I'd say upper 90's, maybe about 100. 


wearing a flak and Kevlar? 


clothes are 


clothes off and it’s like it’s 


: We have to 
This is now like a biohazard and we 


You say "we." 


Sir. 


He stood him up and took his clothes off. 


takes the clothes off. (b)(6) 


Q Again, the question was: 
as that time of the day? 
A Cool is probably, 
O But is (b)(6) 
A No. 
Q No? 
A No. 
QO All right. 
taken off at that point? 
A Yes. We took (b)(6) 
get rid of this. 
have to, like, get rid of it. 
IO: Who took (b)(6) clothes off? 
WIT: Lance Corporal (b)(6) 
IO: By himself? 
WIT: Yes, Sir. 
Questions by the government: 
Q All right. So (6) 
is standing at this point? 
A I believe so. 
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And this was prior to or after the second fall? 
After the second drop. 


Okay. So he takes his clothes off. You recall ()@) 
etandina. then what happens next? 

(b)(6) lays him down because we’re not going to let 
him drop into the wire again. Because sooner or later 
he’s going to hurt himself. 


When you say lay him down, that (6)@) is laying him 
down, how is he laying him down? 

If I recall correctly, I believe he grabbed him and laid 
him down backwards to lay him down on his back. 


Okay. 
From, you know, the only way would be from underneath 
from the shoulders. 


Did you observe (p)@6) fighting him at all? 
No. 


All right. So at that point you say -- 


(b)(6) wasn’t giving anyone any assistance at all. 
So he lays -- ()@6) lays him down. What happens 
next? 


They continue with the clean up. At this point he’s got 
feces s all over him. The guy’s a big heavy guy. Major 
Paulus says, "Drag him out," so. 
Okay. Did he just tell )®) how to drag him out? 

I believe Major Paulus said we'll drag him out, drag Hea 
out by the neck and (b)@6) if I recall correctly 

had a hand under and one on the chin to do the pull 


So he had -- just describe what the witness dj 
The witness took his left hand and held it oe eae 
Underneath. , 


And then had his right hand was i 

; perpendicul | 
left hand to indicate that is where it area ae 
the chin, I guess? eed 


y g ! J Upporting 
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See : hat would have bee (e) 4 way anyway rom the 
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All right. So you saw ()6) begin pulling him in 
this fashion? 


Can you do that again for me? 

Yes, sir. 

So your right hand is where? 

On the chin. 

And where is the left hand? Underneath the chin? 
Supporting the neck, supporting the head. 
Demonstrate on yourself. I’m not -- if you can. 
Okay. 

So he had one hand behind the head? 

Yes, sir, underneath the head. 

Underneath the head. 

Yes, sir. 

And one underneath the chin? 

Providing support. 

All right. 

by the government: 

But you recall (b)6) wearing latex gloves at that 
time? 

yes. We had plenty of latex gloves. 

Be heen ce ne eee eae 


I didn’t follow the whole extract, but I had, you know 
I had to move out of the way to let him do it. 
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Did you -- okay. [et me ask you this: How far would 
you say you saw (b)6) drag (py6) in that 
fashion? 


Just outside the door. He still had to go out the door 
over at the pen. 


Okay. So out the door? 
Why don’t you just describe it. 


All right. The witness just pointed to the -- what would 
be, I guess, the northern door of the holding building 

to the northernmost line of that southernmost holding 
building, pointed to the center of that line, and then 
drug his finger along the diagram in a line to be 

holding to the box that is marked holding pen above it. 


How far would you estimate that total distance to be from 
the southernmost holding building out through that 
passageway up to the holding pen? 


I’a estimate maybe 25, 30 feet, sir. 
All right. Thank you. 
by the government: 


What was that distance that you actually observed Lance 
Corporal (b)6) ? 
Maybe like the trirst 5 feet, just drag him out the door. 


Was anybody helping (b)(6) at that time? 

No, there was really nothing to help him with. If 
anything, that may have caused more of a problem, just 
like I said, the guy would was covered with feces. 


All right. 


So the only part that didn’t have feces on it was from 
the neck up. 


So you don’t remember any other Marines being in the 
room that could have helped or it’s just that the 
decision was made not to have anyone help him? 

We believe probably ()@ could have done it all by 
himself. 
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Well, what was (6) doing when ( @) was 
dragging him in that tashion? 
Hes just letting himself be dragged. 


Now, when you say he was letting himself be dragged, 
what do you mean? 

He wasn’t doing anything to help and he wasn’t doing 
anything not to help. 


For example, what was he doing with his arms? 
He had his arms like this. 


On the sides? 
His arms weren’t like dragging on the ground so much. 


But up on his legs, I guess? 
Probably up on his leg. 


And how were his legs? How were they positioned? 
They were flat on the ground. 


Okay. So the knees weren’t up? 


No. 
When (6)(6) was daraaaing (b)6) what was the 
position of (b)6) back, if you recall? 


I want to say slightly elevated. 


Okay. How about the buttocks area? 
His butt was still on the ground. (b)6) » WaS a big guy. 


Would vou sav that the most, as far as impact or contact 
Of (b)(6) body to the ground, would have been his 
lower pack? 

Probably most of his buttocks on down. 


And you said he was a big gentleman? 
He was a big gentleman. 


Over 200 pounds? 
Well over 200 pounds. 


He was naked at this time. Correct? 
Yes. 
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fe) How was the floor in the holding building. What was it 
made of? 

A it was concrete, but it was, you know, mostly sand 
lot of dust and dirt. = pe 

QO And how about in the walkway that was just out the door 
there of the southernmost building that you mentioned 
earlier? 

A About the same. Especially during this time, we were 
having a lot of stand storms. 

And how about the ground between the holding building 
and the holding pen? 

A Sandy. Very powdery dust. 

O Okay. When (b)(6) was grabbing (b)(6) in this 
fashion you described earlier, could you see m6 
eyes? 6) 

A No, I didn’t notice his eyes. 

Q Did it look like he was straining at all? 

A No. 

cc (Mr. Higgins): Excuse me, who is he? 

Questions by the government: 

Q Was (b)(6) straining at all? 

A No. 

IO: Straining? 

Questions by the government: 

Q Straining like strain. At that time what did vou think? 
What were your thoughts when you saw d ; : 
him in that fashion? ta Bitch 

A Seemed like the logical thing to do because, first of 
all, the guy is covered from head to toe with his own 
feces. And the only other way to do it would be for 
(b)6) to scoop him underneath the arms and have his 
body in contact with this guy. Which would then 
possibly bring some kind of biological harm to 
(b)(6) 

Q Well, (b)6) is covered in feces. Correct? 

A Yes; 
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Did it cross your mind that he might be ill? 
No. 


Well, what was it a thick type of feces or was it? 
It’s hard to say. He had rolled around in it over in 
this far corner enough that whether it was diarrhea, 
semi consistent, solid, who would have known. 


Okay. 
It wasn’t of any strange color either. It just looked 
like feces. 


Weld... why did you think aiter he Dell, ‘why didn’t you 
think that he possibly could be sick? 

Why didn’t I think? Because anyone that would be sick, 
I would not think they would purposely drop himself into 
the wire, not just once but twice. 


Well, why didn’t you believe he was dropping himself 
purposely? 
Just to make himself difficult on the Marine guards. 


Well, was there something on (6)(6) that made you 
believe that? 

That is the only conclusion I could come to because no 
sane person -- I never met anyone. I’m an engineer 
officer, I would not drop myself into Constantino wire, 
and this wasn’t just your regular brown Constantino, it 
was the silver larger barbed Constantino. 


Okay . 
It's a little more unforgiving. 


I guess that is what I’m getting at, sir. Is that you 
saw him drop himself forward? 


Yes. 

You saw him dropping himself backward. You saw him 
covered in defecation? 

Yes. 


And you saw him put up no resistance whatsoever when he 
was being drug by the neck, but you didn’t think there 
might be something: wrong with him? 

Maybe something mentally wrong with him, but not 
physically. 
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Okay. Were you there when Doc (b)6) checked him? 
Yes. DOC @®<ée) checked him after he was cleaned. 


Okay. Cleaned by whom? 

The two inmates that he was selling the weapon to, or. 
tried to sell the weapon to, they cleaned him out there 
in the facility. We called Doc @y@) down and Doc ye) 
gave him a cursory examination. , 


So you did see Mr. (b)(6) out in the holding pen later? 
Yes. 


Could you just demonstrate for us where in the holding 
pen he was? 

He was close to the edge of the holding pen. Actually, 
I want to say the holding pen is a little further, it 
comes a little further over this way. 


Okay. The witness just demonstrating the holding pen 
should actually be moved a little bit more south. 


It was myself, Sergeant (p)@6) were standing right 
here. 


Okay. Could you point that again, sir. Okay. So you 
and Sergeant (b)(6) Sits 
I was here, He) was to my right. 


Okay. Right there at the corner, the northwest corner 
of the southernmost holding pen or holding building? 
Yes. Outside this and overlooking this. And I believe 
it was Lance Corporal (py) who was outside watching 
providing guards or providing guard to -- 


All right, sir. So going back to the original question. 
Where do you recall Mr. (y(6) being when you saw him in 
the pen? 

Right. here. 


So right there next to the southernmost -- 


Yes. His feet are pointing up towards the building. 
Okay. So feet pointing west, head pointing east? 
Yes. 


All right. And he is naked at that time? 
Yes. 
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Is he on his back or on his side? 
Well, at the time his two fellow inmates are done 
washing him, he is on his right side. 


All right, sir. When you see these two inmates, did it 
look like they were trying to strangle him or beat 

him -- 

No, they were washing him. They were washing him. We 
gave them rubber gloves and solution to wash him down 
with. 


Did it look like they were being rough with him then 
when they were washing him? 


No. 

What was (6)(6) doing at that time? 

Nothing. He wasn’t assisting them in any way, shape or 
form. But after they were done, he rolled over onto his 
back, arched his head back, had his left arm like this 
and we made eye contact then. And he uttered something 
to the effect of, "Hi" or something along those lines. 
At which time I told him. "We have nothing to talk 
about." Sergeant (b)6) then said something to him in 


Arabic. What he said, I don’t know. And that was the 
end. The guy didn’t say another word. 


And that was your last observation of him? 


Well, DOC (6) also gave the cursory examination. 
Okay. So you saw that examination? 
Yes. 


What did you see him do? 
He took his pulse, basically looked at his eyes, very 
cursory, I think, you know. 


What do you recall him saying? 

I don’t recall exactly what he said. I know I came away 
with the impression and understanding that this guy is 
faking it. 


Okay. 


He is just doing the, you know, passive resistance, 
non-conforming thing and -- 
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Do you recall him saying anything that he might have 
suffered a mild heart attack? 


No. if he had said that, we would have called Doctor 
(b)(6) in or had him medevac’d to the hospital. 

Okay. So if Corporal (p)@ ae 

DOC (66) 

Okay. DOC (6)6) Yeah, I’m sorry. HM3 (b)@6) Te he 


had told you that he thought he might have suffered a 
mild heart attack, then you would have had him taken to 
the hospital? 

The at the very least, I would have had the battalion 
surgeon come down and say "Hey, we have to look at this 
guy iy 


Okay. But Doc (6)(6) never said that to you? 

No, and I didn’t get that impression. Had I had that 
impression, like the last time around we thought we had 
a medical condition, we would have gotten the battalion 
surgery there. 


Okay. So after that, was that the last time you saw -- 
That is the last time I saw (b)(6) 


Did you see him after the death at all? 

No. He was in the back. And I understand that he had 
defecated himself a second time in the course of the 
evening, and then I guess the same two inmates washed 
him, but that is what I heard. 


Now, after this incident and after (b)6) death, did 
you ever have any conversations with Major Paulus ever 
regarding this incident? 
Conversations regarding? 


About the draqging incident or, you know, possibly - 


getting (6) nedical attention or anything like that? 
No. 

T dust have one more question. Now, Lance Corporal 

(b)(6) when you saw him dragging (b)(6) was this 


like a steady drag where you are moving back steadily or 
is it a holding type? 
It was steady. 
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QO Now, did how -- were you able to observe how Lance 
Corporal (b)(6) — was negotiating turns by the way you 
described it in? 

A I didn’t see how he negotiated the turns. 

O And also, sir, after Mr (b)@6) was clean, Corporal (b)(6) 
checked him, was he the only person in that holding pen? 

A I believe so. Are you saying -- who is the only person, 
JUST (by) 

Q (b)(6) 

A (b)(6) was the only person in the holding pen. He was by 
himself, yes. Because then the next question was: 

Where do we get this guy a set of clothes now. 

Io: Don’t sit down quite yet, Captain Francis. 

One of the charges against Major Paulus is a false 
official statement to Major @)@) Do you intend to 
elicit any evidence on that, or is there no evidence on 
that? It’s Charge III. 

Te: Yes, sir. I was going to grab the exhibit real quick. 

Questions by the government: 

2) All right, sir. At some point after (6)@) death, did 
you collect a statement from Major Paulus? 

A What had happened was, we were notified that a chief 
warrant officer and a staff sergeant were coming down 
from NIS to do the investigation, were doina a 
preliminary investigation into the death of (p)@) Very 
well, and told Major Paulus, Major Paulus went down and 
told the Marines, "We’re all going to be required to 
write statements; write your statements. Tell them what 
you know. Don’t embellish, tell the truth as you know 
it, and write your statements." 

Q Now -- 

A And all the Marines, they know that. 

Q Did Major Paulus do this as well? 

A Yes, he wrote a statement himself. 

Q And he handed that to you, sir? 

A I had all the statements. He handed all the statements 


to me and I handed them to the chief warrant officer. 
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Questions 


Q 


And what was the purpose of collecting the statement 
from Major Paulus? 

Just to facilitate the NIS investigation. They had 
shown up, and the day they showed up, we even had new 
inmates come down and we said, "Hey, do you want to come 
down to the facility to see how we do business?" In the 
course of their investigation, they declined to go down, 
so. 


Okay. Sir, I’m going to show you what I have a copy of 
which is IO Exhibit 10. : 


Higgins): Sir, at this point I know it’s -- but I’m going 


to object to Exhibit 10. We believe the government has 
just laid a foundation that based on Major me 
information that NCIS was coming down, Majol we 

should have provided Major Paulus with his Article 31 (b) 
rights when he ordered him to give a statement. The 
question that has just been elicited. I would have 
objected to that statement being said, I know you've 
read it, but they do apply and the government by its own 
questions has just established that there was a 
questioner that suspected that there might be a criminal 
wrong that gave an order to a subordinate and that under 
the rules, sir, requires an Article 31(b) warning. So I 
object to the defense statement. 


Zimmermann): Just for efficiency, that issue is briefed 


on our brief and we'll get to that. 
Okay. Thank you. 
by the government: 


Let me ask you just a few more questions on that. All 
right. When you collected the statement from Major 
Paulus, at that time, what was the purpose? 

The purpose was just to facilitate the investigators. 
The investigators would have asked for statements 
anyway, so I figured I might as well facilitate the 
time. 


Did you suspect Major Paulus of any wrongdoing 
whatsoever? 


No, I didn’t suspect any of my Marines of any 
wrongdoing. 
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Questions 


Q 


A 


At that time, he wasn’t accused of any offenses. 
Correce? 
No. 


And if you could please just describe for us ina little 
more detail how it was that it came about that this 
statement was actually collected from Major Paulus? 

We got word NIS was going to come down and they were 
sending the chief warrant officer and staff sergeant to 
do a preliminary inquiry or investigation into the death 
Of (6) Well, statements are going to be required 


Let me interrupt. When you say we got word, who is "we?" 


Myself, the battalion, and then they notified myself and I 
told Major Paulus. 


What did you tell Major Paulus? 
I said, sir, they are going to come down here. 


Okay. Hold on now. When you say "they are going to come" 
you -- 


They being NIS. 
So you said NCIS is going to come down to do an -- 


Interview or -- and so. 


All right. And did -- go ahead. You can take it 
there. Go ahead. up from 


by the government: 


So from there you had some sort of discussion with Major 
Paulus? 


Yes. They said, you know, they were obviously going to 
require statements so. 


So were you ordering Major Paulus to give a statement at 
that time? 


I wasn’t aware of ever giving any statements. 
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That is something you discussed between the -- 
Discussion and -- it’s not like it was an order, but you 
might as well get it done now to, again, facilitate this 
whole evolution. 


Was this a discussion between the two o 

best facilitate NCIS, I guess? Tapes BRE SWOUTG 
No. It was just my thought on it. I thought that the 
Marines should just write their statements now, whatever 
they know and turn it over to the investigators. This 
way they had the opportunity to read their statements 
and then they can develop their questions from there for 
when they actually conduct the interviews. 


Okay. Now, what was Major Paulus’s response to that? 

We were pretty much in agreement. I don’t think there 
was too much we've ever disagreed on. So it seemed like 
a reasonable thing to do -- to me, anyway. 

All right. 


And you were the CO and Major Paulus at one point and 
time -- 


Was my XO. 
-- was the XO. 
He was still my -- 


He was still your XO although he had the collateral 2 
of beirig’ the. O1C. eae is 


Yes, sir. That was a collateral duty. 


Sir, I’m handing you -- 


Higgins): Sir, I maintain my objection. 


Okay. I understand your objection. I think he’s allowed 

to at least authenticate the document and so forth. But 

whether it comes in or not is a totally different 

matter. I mean, it’s already in. I understand your 

a ea We’re going to deal with that here and then 
ater. 


165 ou is ¢ XKidgcvi tt 
CAH 6S 


cc (Mr. Higgins): I do not have any objection to authentication 


IO: 
TC: 
IO: 
TC 
IO: 


‘ECs 
Questions 


Q 


A 
Q 
A 


of that document, so he can move on from something else 
if he desires. 


Well, go ahead, Captain Francis. What are you going to 
do? 
I was going to have him authenticate it, sir. Beside the 


issue that they just brought up as far as -- 


You don’t have any objection that this is Major Paulus’s 
name? 


No. So does that address your concern with that issue 
sir? 


There was no problem with authentication, then there is no 
problem with it. 


Okay. 
by the government: 


Now, at that time, had there been any official requests 
by NCIS to -- for you all to give them statements? 
No. 


So this was just something that you decided would be a 
good idea? 

Yeah. Like I said, Lieutenant Colonel (b)(6) then 
Major (b)6) he came down. He had the chief warrant 
officer anda staff sergeant with him. and when they came 
up I introduced myself, "I’m Major ()@) blah, blah 
hlah To let you know, this is what I saw." Major 
(b)(6) counseled me saying, Hey, you may want to be 
notified of your rights and all before you start making 
any kind of verbal statement." I said, "I have nothing 
to hide. This is what I saw." If you want me to write 
it down, I’ll write it down. But this is what I saw 
and, you know, we’re collecting statements for you so 
that you’ll have a chance to read the statement and 
develop your questions from there to expedite your 
investigation. And the guy was like, okay, thank you 
very much. So probably like the next morning, here’s 
your statements, look them over and feel free to do 
whatever you want to them. 
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IO: 


Okay. Now let's talk about specifically your 
conversation of Major Paulus. At that time, was it -- f 
guess I still don’t understand -- you said there wasn’t 
an order that you gave Major Paulus to give a statement 
and then you describe it as you agree that the two of 
you agreed? 

Like I said, it seemed like the logical thing to do. We 


had nothing to hide. We were going to be honest. We 
were being honest. We were, like, this is what we know 
happened. So if you are sending these investigators 


down, here's the information that you are required to do 
your investigation to develop questions from to further 
your investigation. 


And that was based off a conversation you had with Major 
Paulus as to what would be the best thing to do? 

I want to say we were like, what is the best thing to 
do. It’s like, it seemed Like the obvious thing to do 
not necessarily the best but the obvious thing to do. 


Okay. Did he have any concerns at that time about his 
own rights or anything like that he voiced? 


No. 

Do you recall whether Major (b)6) said anything 
specifically to Major Paulus? 

I don’t know if he said anything to Major Paulus. He 


said specifically to me because I was talking to the NIS 
agent. 


Which NCIS agent? 
The chief warrant officer, and a staff sergeant was 
there also. 


Okay. 
I forget his name. 


ALT YAight >. 62x. That is it from the government. 


Of course, we offer this exhibit since there is no 
authentication issue. 


Well, given the objection now raised by Mr. Higgins, I’m 
going to wait until after AGeNt (6) testifies and then 
we'll consider the legal briefs that are prepared and 
anticipate will be filed before we decide whether we're 
going to allow it to be retracted or keep it in as is. 
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(Mr. 


Higgins): Depending upon what testimony comes out, we may 


need Agent (@) before you get to that point, sir 
Just for your intormation. : 


I don’t know who that is, but. 
Higgins): He took Major Paulus’s statement. 
You mean the typed statement. 
Higgins): He took 10 11. 
LO? Ts 
Higgins): But we can probably -- 
Okay. The witness is going to testify? 
Higgins): Yes, sir. 
Sir, could we have a comfort break. Morning coffee. 


Sure. We'll take a 15 minute break. It’s now 0926. 
We’ll resume at 0940. 


The Article 32 investigation recessed at 0926, 27 January 2004. 


The Article 32 investigation was called to order at 0937, 
27 January 2004. 


IO: 


This Article 22 will be called to order. All parties who 
were present when the court recessed are once again 
present. Accused and counsel are present. 

Mr. Zimmermann? 


CROSS - EXAMINATION 


Questions by civilian counsel (Mr. Zimmermann) : 


Q 


Thank you. Major (6)(6) I’m Jack Zimmermann. We've 
spoken on the phone, but we’ve never met in person. Is 
that. “correct: 

Yes, sir. 
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If I ask you a question and you don’t understand tell 
me and we'll start over again? 
Roger that, sir. 


You were in a position during the relevant tim 

@ period 
that we’re talking about here, you were the Sontand cas 
officer and Major Paulus was your executive officer? 
Yes, sir. 


I’ve been both. When a commanding officer says 


something to an executive officer, he ex ect 

’ s th 
would be done. Am I right? . lee 
Yes, sir. 


Have you ever been an XO? 
Yes, sir. 


When a CO made a suggestion to you that someth; 
: ; ng s 

be done, did you view that as a directive? Ss enoure 

Yes, SLE. 


An order? 
An implied task, sir. 


And you did it, right? 
Right. 


Unless it was a clearly unlawful order? 
Yes, sir. 


If it was a lawful order, you carried out? 
Yes, sir. 


That is the way we operate? 
Yes, sir. 


Now, let me direct your attention to the last subj 

e 
were talking about before the break? apes ee 
Yes, sir. 


If I understood your testimony correctly, you had a 
conversation with then Major me) about the subject 
of the people or division having somebody come down from 
what you called NIS? 


Yes, sir. 
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That is identified. Major (by(6) _ was the battalion 
executive officer at the time. Correct? 
Yes, sir. ‘ 


And by the way, what do you do in civilian life? 

Sir, I used to have a roofing business. I had to clos 
it upon the first mobilization. So currently I have a 
civilian career. No one’s knocking down my doors. 7 


Do you know what Major ()@) does for a living? 
He is a lawyer, sir. ; 


And do you know that he is a former prosecutor? 
Yes, sir. 


And so when he told you that -- when he brought up the 
subject of Article 31 rights, that was coming -- you 
knew that was coming from a lawyer and a former er 
prosecutor. Correct? 

Yes, sir. 


And we don’t normally advise people of their rights 
unless there is a criminal investigation. Correct? 
Yes, sir. ; 


And you used the term NIS. How long have you been in 
the Marine Corps? 

Just over 20 years enlisted and officer time, sir. 
So our paths may have crossed at some time. 
be called NIS, didn’t it? 

Yes, sir. 


It used to 


And then they wanted to have a television show, 
changed it NCIS. 
NCIS, yes, sir. 


SO they 


NCIS is the same thing. They just added the word 
criminal . 
Yes, sir. 


It used to be Naval Investigative Service; nonetheless 
when you said NIS, you were talking about the people ; 
that are investigating crimes? 

Yes, Sir. 


That is what NCIS means? 
Yes, Sir. 
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Ever know of NCIS to send investigators down to do 
something other than a criminal investigation? 
No, Sir. 


Do you know who the chief warrant officer was that NCIS 
sent down? 
I forget the last name right now, sir. 


Okay. But there is no question he was an NCIS 
representative? 
He introduced himself as such, sir. And we later met up 


with him when he said he was rotating back to the world 


Okay. As the camp commandant and as the CO of H&S 
Company, did it come to your attention on the 6th of 
June, the day that (b)(6). was discovered deceased? 
Yes, sir. 


That some photographs needed to be taken. 
of the request for photographs to be taken? 
Not that I’m aware, Sir. 


Are you aware 


Were you aware that NCIS did dispatch people or requ 
that the people be dispatched to take the photos? aoeehs 
No, Sir. 


What was the date of the conversation that you had with 
Maj OY (b)(6) the battalion executive officer? 
It was probably, I want to say it was two days after. 


It was before these handwritten sratements were directed 
to be taken. Correct? 

No, sir. No, sir. Major Paulus and I we had already 
talked about it, and when the NCIS agent showed up, the 
chief warrant officer and staff sergeant. Lieutenant 
Colonel (6) were standing up by the road further up 
from this area, and I told chief warrant officer I 
started telling chief warrant officer, "Hey, this is 
what I saw blah, blah, blah, and I’m getting the 
statements ready for you so you can develop questions 
from that." 


Okay . 
And that is when Major (pj) now Lieutenant Colonel 
(b)(6) counseled me like, "Hey, before you start 


running your mouth, you should have your rights. 
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All right. Now, let’s move to the -- is there anythin 
else that you thought of during the break or anything 7 
that we need to know about anything other than the 5th 
of June, because I want to go back to the Sth of June 
There was one subject. Handling the EPW classes? ) 
Mm-hmm. 


Do you remember that subject at Camp Lejeune, the 
question on that? 
Yes. 


That was how you handled EPWs when you capture somebody 
in the field, isn’t it, with an infantry battalion? 
Yes. 


Or infantry company. Correct? 
Five Ss and the T. 


It wasn’t how you handled EPWs at the detention 
facility? 

No. And when I initially -- when I went down to Kuwait 
to speak to the NCIS, the other NCIS agents, they hadn’t 
actually requested me. I told them there that we don’t 
have a battalion SOP. We're running a detention 
facility. We have a battalion SOP, but it doesn’t 
address running a facility. 


But the questions that -- I may be wrong, but it seemed 
to me, the questions the government counsel were geared 
toward what kind of training your Marines received at 
Camp Lejeune about the laws of war and so forth and the 
handling EPWs. Do you remember those series of 
questions? 

Yes, sir. 


The class did not deal with how you run a detention 
facility after the capturing unit has returned them to 
the rear? 

No, sir. That is not infantry battalion mission. And 
we would have no frame of reference to it to even give a 
class on that one. 


All right. Now let’s jump into the time when (b)(6) 

was and the two brothers were in custody. Are you with 
me on the time frame? 

Yes, sir. 
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Now, if I understood your testimony correctly, one of 
the pressures that was going on at that time, being 
brought, was that you were trying to handle this 
religious cleric, this sheik? 

Yes, Sir. 


In some way that would recognize his status? 
Yes, sir. 


Different than any other inmate? 
Yes, sir. 


And the plan was to put him in the southernmost holding 
building? 
Yes, sir. 


That happened to be the place where all this diarrhea 
for lack of a better word, was located? ; 
Yes. 


So there was some urgency to get that cleaned up? 
Yes, sir. 


It was not an unreasonable thing then to want to get it 
cleaned up and not just leave it there? 

Right, sir. We couldn’t just leave it there. It woulda 
be unhealthy for not only the guards, but the other 
prisoners. 


Now, I’m not sure I understood the answer to the 
question. It may have been that I just missed a word or 
two, but you were asked the lenath or the distance that 
you saw Lance Corporal ()@6) trying to comply with 
the order to drag wy6) out of the cell? 

Yes, sir. 


Now, if I understood you right, you said that that total 
distance from where you first saw and out to where he 
ended up might have been 25 or 30 feet. But you only 
saw him dragged for 5 feet. Is that right? 

Yes, sir. I was still in the building. So he had to go 
through that corridor and then out so. 


All right. Tell the investigating officer then how many 
feet you actually SAW (6) being dragged. You 
personally saw? 

I believe it was probably about 5 feet. I thought I 
said that. 
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And I wanted to clarify it. You didn’t see hj 
25 or 30 feet? eee 


No, sir. 


You only saw him dragged 5 feet? 
Yes, sir. 


And you don’t know how he was transported once he got 
out off the cement surface and out into the sand? 
No, sir. 


For example, do you know Lance Corporal (b)(6) 
Yes, Sir. 


Did you see }{b)(6) that day? 
Yes, sir. was also in that room assisti i 
the clean uf®) as 
And, yes or no, are you aware that 

b)(6 helped o 
that he came back from the burn See ene Seetee cd Rance 
Corporal <6) once he got outside of the cement 
building? 


I didn’t know that, sir. 


Okay. But you didn’t see that? 
No, I didn’t see it, sir. 


About how long did you observe that dragging th 

5S feet. How long did that take? cake ae pe 
Normally it didn’t take that long. It wasn’t super 
fast. It wasn’t super slow. It was like a steady 
event. 


What had brought you there was the smell. Is that 
right? 

Yes, sir. We had walked by to check up on the sheik 
We had to walk by here first, of course, that is the 
first thing he smelled when you turned the corner. 


Okay. I’m not going to ask you to go through all the 
stuff that you went through with government counsel. 


With regard to, you know, the wire and so forth. But I 
want to make sure that you are not passing on to the 
investigating officer what someone else told you. You 


are passings on firsthand, first person observation. 
Correct? 
Yes, Sir. 
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You were an eye witness? 
Yes, sir. 


And if I understood your testimony correctly, 
a hand that was on the chin? 
Yes, sir. 


there was 


At least one hand was on the chin, the other behind the 
back? 


I believe so, sir. 


Okay. Now, that hand stayed on that chin all the way 
through the time that the dragging occurred that you 
saw. Correct? 

Yes, sir. 


You never saw the hand drop down into the throat area as 
opposed to the chin. Correct? 
No, sir. 


Is that no, sir -- 
No, I didn’t see it. 


It was always on the chin? 
Yes, sir. 


Would you describe Lance Corporal (6) as being 
careful? 

Yes, sir. He was extremely careful and he knows his 
strength. He was my martial arts partner from when we 


tested for the martial arts training. 


Okay. And he had him partially sitting up, as I 
understand, the way he was when he was dragged in? 
Yes, sir. 


He wasn’t dragging him while the guy is laying 
completely on his back? 
No,- Saxe 


Was his knee behind him that sort of propping him up or 
what was sort of propping him up to make him in an 
almost sitting position? 

No. I wouldn’t say it was in an almost sitting 
position. He was just slightly elevated. 
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If you didn’t see, you didn't see? 
I would think the hand underneath his head was one that 
was supporting him. 


Okay. Did you see -> you didn’t see Lance Corporal 
(b)(6) strangle him? 
No, sir. 


You didn’t see him choke him? 
No, sir. 


You didn’t hear the man sound like he was choking? 
No, Sir. 


Or strangling? 
No, sir. 


Or gasping? 
No, sir. 


Couldn’t breathe? 


No, sir. 

Okay. And you didn’t hear ()@6) complaining? 

There wasn’t he wasn’t complaining of anything, sir He 
could have said something to Sergeant (b)(6) LS oe 
Sergeant (6) , who spoke some Arabic, put opted not 


to so. But I guess he opted not to and he didn’t sa 
anything. of 


Let’s tell the investigating officer. Who is Sergeant 
(b)(6) 2 

Sergeant (b)(6) - He was the Marine that w 

with one of the HET teams. And he spoke Heenan ails 
requested that we needed an Arabic speaker. These 
Marines that were running the detention facility are 
relying on a former inmate who did speak some English to 
do most of their translating for them, to assist with 
getting the inmates to do, you know, move from place to 
place and so forth. So that is when shows 

so he could at least do that. (b)(6) uP 
And there was no attempt to communicate with Sergeant 
(b)(6) by (b)(6) while you were there? 

No, sir. 
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Now, let me switch your attention to after this event 
To the 18th of June -- ; 
Yes, sir. 


-- about 12 days later. Did you have occasion to be 
interviewed by NCIS yourself? 
Yes, sir. 


And was that at the Crown Plaza Hotel in Kuwait City? 
Yes, sir. , 


Did you tell them what you told the investigating 
officer here today? 
Yes, sir. 


Did you tell NCIS that you saw Lance Corporal (b)(6) 


punch (b)(6) with his fist? 

No, sir. 

ae you see Lance Corporal ()@) punch him with his 
1st? 

No, sir. 


And you were there from, you know, you saw the event 
You heard Major Paulus tell him to drag him by the neck 
out of there? 

Yes, sir. 


So you saw before Lance Corporal (b)(6) attempted 
You saw it all the way to when the fellow was, 
opinion, diving into the wire? 
Oh, yes, sir. And I saw from when they had moved him 
from this corner over to this corner. 


in our 


All right. So you saw the whole thing. 
For the most part, yes, sir. I'd say 95 percent of it. 


Okay. But you saw it from when Lance Corporal bye 
was ordering him to the cell? (0X6) 
Yes, sir. 


Okay. And you never saw Lance Corporal (6 

(b)(6) in the stomach with his fist? ©) punch 
No, sir. 

And -- 
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Let me stop you for a minute. 


I just want to ensur 
we hit the button here. aoe 


I believe I did, sir. 


Yeah, it’s running. Sorry to interrupt. 


Questions by civilian counsel (Mr. Zimmermann) : 
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And did you ever tell them that you saw him kick 
(b)(6) 
No, sir. 


Did you ever use the words strike (6) 
No, sir. 


Did you tell him that you saw him 
an open palm? 
Yes, to the left shoulder, sir. 


push the man up with 


You told him? 
Yes, sir. 


And that was how he helped get the man up? 
Yes, sir. 


Okay. Let me show you this. All I want to do is see if 
you recognize this. 


Yes, sir, I have a copy of that. I have a copy of that 
summary of my interview. 


How did you get that? 
It was passed to me by Captain McCall. 


Now, would you pull your copy out? 
Sure, sir. 


Would you turn to the second page? 
Yes, sir. 


Do I have a copy of thisP Should I have a copy of this? 


Zimmermann): No, you shouldn’t have a copy of this. 


All right. 
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I just want you to tell the investigating officer how 
accurate this investigative summary 18S? 

Well, when I first spoke to Captain McCall, I said, from 
what I see it was fairly accurate but it left a lot out 
and left everything that I personally saw out. 


How about this statement. The very last sentence in the 


paragraph that begins on page 2 "Maior (b)(6) stressed 
he did not see Lance Corporal (p)@) punch or strike 
(b)(6) in the stomach area" -- now, pay attention here 
“trot nad he removed py@) from the cell area." Is that 
true? 

No, sir. 


Were you ever interviewed by Agent b\6 
Yes, sir. (b)(6) 


Do you think this is a correct report of your interview? 
It falls short of an absolutely correct. 


Well -- 
It‘s bias. 


Say again? 
I would say it’s biased. 


Biased. The part that is probably most significant to 
the investigating officer today as it relates to the 
allegations against Lance Corporai @)@) and Major 
Paulus is certainly missing how all otf the things that 
you described in detail to both lawyers today with how 
Lance Corporal (b)@6) conducted this -- executed the 
order he got from Major Paulus to drag the man out of 
the cell. Isn’t it? 

Yes, sir. 


Did they ever show you this and ask you to check it for 
accuracy? 

No, sir, I didn’t. The first time I saw it was when 
Captain Paulus sent it to me. Before I talked to him I 
told him I would like to see what they wrote, just so I 
have a frame of reference of what questions are being 
asked because there is another error in there. 


Is it a major error or something minor? 
Semi . 
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What was it? 

Basically, how it says I was not aware or in possession 
of an SOP from division or higher authority on how to 
handle EPWs. If I had the SOP on how to handle EPWs, we 
don’t have an SOP on it. We’re running an EPW facility 
So -- and from my understanding was when I sent the SOP. 
down to the NCIS agents, they were unset and referred to 
me aS possibly a liar to Major ye) because when I 


said there was no SOP then all or a sudden I produce an 
SOP. 


That is because they don’t understand the difference of 
the subject matter is. 
I sent them the SOP -- 


Sir, objection. Counsel keeps on making comments on 
the -- 


Well, that is the only one I've heard. T’l]1 ask 
to do that anymore, Mr. Zimmermann. eas 
by civilian counsel (Mr. Zimmermann) : 


Was that in your opinion because they don’t know the 
difference between handling an EPW and running an EPW 
detention center? 

i aon: ‘tihamk <= 

Objection speculation, sir. 

If you know. Do you know? 

Do you know if NCIS or any of the agents you were 
dealing with knew the difference between the handling of 
EPWs in the field upon capture and the handling. 

I don’t think they know, sir. I don’t think they know. 
That is your opinion? 


That is my opinion. 


You don’t know whether they know for a fact? There’s a 
difference. 


No, sir. 
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Questions by civilian counsel (Mr. Zimmermann) : 


Q Let me ask it this way then we'll leave it. When you 
were being questioned about this, from the questions 
that were asked and their response to your answers, did 
it appear to you that they knew there was a difference 
between how you handle an EPW when you capture them in 
the field and how an EPW detention facility is run. Did 
it appear to you from their questioning that they made a 
distinction between those two things? 

TGs Again, sir, are we asking for his opinion here. 

cc (Mr. Zimmermann) : This 1S a 32. We’ve been getting an opinion 
from every witness. (b)(6) was asked is it -- 

IO: Hold on. We're not going to evolve into some bickering 
contest here. I think it's a proper question. The 
question that Mr. Zimmermann is asking is: Based on the 
questions that NCIS was asking you -- 

WIT: Yes, sir. 

IO: a did it appear to you that they were confused about the 
difference between the handling of EPWs in the field 
upon capture and the SOP that you were referring to, and 
the running of EPW detention facility? 

WIT: I tried to explain it to them, sir. It doesn’t seem that 
they wanted to listen to what I was saying. So whether 
they did not want to hear what I was saying, or they had 
their own agenda that they wanted to press on with, I’m 
not sure. ; 

IO: Okay. 

Questions by civilian counsel (Mr. Zimmermann) : 

Q All right. lLet’s shift to a different subject. Were 
you on active duty with Lance Corporal (b)(6) when 
the unit was at Camp Lejeune? 

A Yes, sir. 

Q And was that in addition to this particular 
mobilization? ; 

A Yes, sir. 
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This a prior mobilization or this one? 
Yes, sir. 


Which one? 


Since the first day the battalion was mobilized, sir 
back in December 2001. : : 
You were his company commander? 

I was his company commander, yes, sir. 


And did you see him everyday for over six consecutive 
nights? 

Yes, sir. The first six months we were at Camp Lejeune 
my company office and the S-1 shop that he worked in 
were co-located. So there were no barriers or anythin 
like that. I saw him on a daily for the first six = 
months prior to them moving my company office. 


How would you classify his performance of military 
duties. What kind of Marine is he? 
One of the best Marines I’ve ever had, sir. 


Would you recommend him for meritorious promotion? 
Yes, sir, I did, sir. 


Do you know why he didn’t get it? 

Yes, sir. His name got mixed up someway, somehow. We 
have two (b)6) - I don’t know if it’s because the 
knew he was involved in an investigation, he was 4 
involved in this investigation or not, or maybe someone 
must have thought that the wronq first name was there 
But bottom line, @)@6) name was submitted 


to higher and got selected ror meritorious Corporal when 
it should have been this Marine here. 


But the General went ahead and signed the wr 
and nobody had the -- Ong warrant 
Nobody -- 


-- fortitude to ask the general to retract it and 
the right one? 
Basically, sir. That is what happened. 


sign 


Zimmermann): No further questions. 


Mr. Higgins? 
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CROSS -EXAMINATION 


Quescions by civilian counsel (Mr. Higgins): 
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Good morning, Major. 
Good morning. 


Keith Higgins. I think we met in the hallway. I'm 
Major Paulus’s attorney. During the government’s 
questioning, they were asking various questions 
regarding EPW training conducted at Camp Lejeune. At 
the time you talked about the five Ss. 

Yes, sir. 


I believe on Mr. Zimmermann’s questions you said 5S and 
aT. What does the T mear? 

Tag them and their personal belongings, and time 
everything they came in. Just basically an information 
time. ; 


And when you completed the five Ss and the T, what 
happens to the prisoner? 

They are supposed to be transferred to a main detention 
facility. 


They’re supposed to be given to. somebody else? 
Yes, sir. 


So under the training you are given as a Marine, both at 
Camp Lejeune, have you had other training on EPWs? 
No, Gir. That. is the extent of it. 


All. wight. THhe-completion of that training and: your 
handling of them, deals with sending these people to a 
detention facility? 

Yes, sir. Usually it’s an MP mission. 


MPs. That’s the Army, right? 
Well, we’re a Marine Corps MP mission also. 


And they have special training for that? 
Yes, sir. 


So the training you have deals with a period that ends 
when they go into the detention facility? 
Yes, sir. 
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Q So taking that to a logical conclusion, there is no 
training for what happens after you have given them to 
the detention facility? 

A Raght; Sir. . 

pc (Mr. Higgins): Thank you, Major. 

That is all the questions I have, sir. 

IO: Lieutenant Folk? 

DC: Yes, sir. 


Questions 
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CROSS - EXAMINATION 
by defense counsel (l1IstLt Folk): 


Good morning, sir. 
Good morning. 


I want to direct your attention first of all just to 
your personal knowledge of Sergeant Pittman. He served 
with you both prior to leaving the continental United 
States as well as upon the arrival in Iraq? 

Yes. 


And Sergeant Pittman’s role as a Marine in your 
battalion revolved utilizing his skills as an infantry 
Marine. Correct? 

Yes, sir. 


He would instruct other Marines in the art and science 
of utilizing some of the various weapons systems and -- 
Yes. 


--> you also had a opportunity to observe Sergeant 
Pittman acting in his capacity as a guard at the Camp 
Whitehorse detention facility? 

Yes. 


And you had mentioned a little bit that you had an 
opportunity to watch some of the in processing of Iraqi 
detainees take place. Correct? 

Yes. 


184 4g 65 


oO FP O Pp 


And you had described that -- well, based on your 
observation, you were able to kind of see the speed with 
which that was performed? 

Yes. 


And the professionalism or lack thereof that was 
executed by the Marines conducting that in-processing? 
Yes. . 


And would you agree that the Marines who were doing this 
detainee in-processing were moving with a sense of 
purpose? 

Oh, yes. 


And tney were performing their duties ina military 
manner? 
Oh, yes, they were very professional. We relied on 
Sergeant Pittman because he is a federal corrections 
officer. 


safety of the Marines conducting the actual 
in-processing? 
Yes. 


And all the measures that you observed the Marines 
implement during this in-processing procedure were done 
with that safety in mind. Right? 

Yes. 


And you never saw anything during your observation of 
the in processing period that gave you any concerns for 
how the Marines were running that process of the 
detention facility? 


No, sir. 
And, sir, the -- let me transition here a minute to this 
incident on the 5th of June that m6) in that 


holding pen building. Based on everything you saw of 
him, it’s your belief that he wasn’t suffering from any 
kind of medical condition? 

No. 
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Q And again, the period during which you made 
‘ : : actual 
contact with him and he said something to you took he 
after this entire writing process had ended? aoa e 
A Yes, right. : 


DC (Lieutenant Folk): I don’t have anythji 
_ ytning further. Thank you, 
IO: MajOYr (6) I have a couple of questions. 
THE WITNESS: Sure. 
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Although I haven’t seen it, you say that there was a 
battalion SOP regarding the handling of EPW, the five Ss 
and the Ts? 

Right. 


All x.ight.. “Dell. See 20 “at Th. gets antroduced in 
evidence. And that was a guide for you and your Marines 
on what to do if and when the 2/25 Marines captured an 
enemy soldier? 

Yes, sir. 


In the field? 
Yes, sir. 


And handling of that prisoner until the time it got to a 
detention facility and were properly turned over to 
authorities? 

Yes, sir. 


Okay. And normally, if I understood you correctly, that 
would occur at an Army facility who was being tasked 
with performing that function of running detention 
facilities? 

Yes, Sir. 


Under normal circumstances? 

Yes, Sir. I want to say on at least two occasions, I 
personally went with Major Paulus over to Tallil Air 
Base where they had a very large Army detention 
facility. And we were trying to get them, "Hey, we need 
to close ours. Everyone’s bringing their prisoners to 
us, whether they be common criminals or EPWs, and here 
they have a facility that could hold 300 to 500 
personnel. And the one time we went there they had 
nobody, they had just lost their one prisoner, he 
escaped. And the second time they had 14 people in this 
place. And we made mention through the chain saying 
Tallil won’t accept our prisoners because from 
siflic(PH) order, they are only allowed to accept EPWs 
and we had criminals and everyone else in our mix. So 
eventually 1st Marine Division came up with another 
facility up north that they finally transferred everyone 
to, so that we were able to close our facility. 
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So Tallil would only take -- 
True EPWs. 


-- true enemies or prisoners? 
Yes, sir. 


Not the common criminals that sort of got rounded up 
OL es 
Yes, sir. 


-- or civilians that by their own misfortune may have 
been captured and were not criminals or soldiers or 
fighting in any way -- 

Right, sir. 


-- and just happened to get swooped up into a capture 
So would Tallil take those prisoners that were 
determined to be true enemy prisoners of war? 

Yes, sir. 


Not criminals -- 
Yes, sir. That is why they told us anywa 

Sy Yy, Sir. The 
said, well, we would like to help you, but we have Sue 
own standing order from siflic that we’re not to take 
anyone other than guys that meet this criteria as EPWs 


Now, in the 2/25 SOP and the handling of EPWs -- 
Yes, sir. 


~- was there anything in that SOP that you and the rest 
of the 2/25 Marines that were tasked with running the 
detention facility, was there anything in that document 
that you could take out of there that would assist you 
in running the detention facility. As an example: If 
you were not permitted to do something to an EPW in the 
field, I assume you could logically assume that you 
shouldn’t do it while they are in a custody situation 
either? 

Right, sir: 


Was there anything like that? 

Yes, sir. Basically, according to the five Ss, they 
were segregated. That is how they broke the facilities 
down. So if there was an officer, he would have his own 
separate area, enlisted would have their own, if it was 
a civilian detainee they had a third, and they created a 
fourth for others and they were all treated well. And 
something else, sir, I don’t know if I can mention, sir. 
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T won st “Say it atter. 
These Marines -- 


After you say it, if you weren’t supposed to, we’ll let 
you know. 

Okay, sir. These Marines provided a lot of care to a 
lot of individuals that left there in far better shape 
than they came in. There was one instance where a 
Marine and that’s in my NCIS statement. He came in, had 
a wound to the face, had clearly been injured. These 
Marines went through the MREs and they sourced -- or 
they went through and got just those meals that the milk 
shakes packages to them to keep this guy nourished. 

Took him to the hospital however many times to keep this 
guy well, and he left. And this guy, they used to call 
him (b)(6) He was so grateful with his good treatment 
he came back with a -- it was a pot about two and a half 
feet wide of chow. And he goes off and gives Major 
Paulus a hug and a kiss at the front gate and thanks him 
and wanted to thank Sergeant Pittman and everyone else. 


Getting back to my question about the 2/25’s EPW 
handling SOP. Was there ~- excuse me. Was there 
anything in that document that would help and assist and 
guide Major Paulus in running the detention facility? 
And then I guess, let me be a little more specific. “If 
you weren’t allowed to inhumanely treat an EPW in the 
field that you captured -- 

Right, sir. 


-- And there was some description or examples of what 
you could do. or couldn’t do in the field, could you use 
any of that to carry over into the running of the 
detention facility? If you can’t punch them and kick 
them when you are out in the field -- 

Yes, sir. It tells you how to treat them. They will 
not be treated inhumanely. They will not be, you know 
beaten or anything like that. The amount of force to 
secure the individual is only an appropriate amount of 
force will be used, and that is address in there. 


In the SOP? 


In the SOP, yes, sir. I hope that answers your 
question. 
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It gives me an idea. 


And I have other questions. Is there any redirect by 
government? 


Yes; Sir. 
REDIRECT EXAMINATION 


by the government: 


e) Sir, talking about the SOP. Might as well try to offer 
that at this time. I’m going to show you IO Exhibit 3 
It's been marked as IO Exhibit 3. Do you recognize that 
document ? 

A Yes. 

Q What is it? 

A It’s an excerpt from our battalion SOP. 

e) How do you know what that is? 

A Because I have a copy, and I provided it to NIS 

: to show 

them that there was no SOP for running an EPW ili 
inside our SOP. 2 PaCS EEUCY, 

TC: Okay, sir. At this time I would like to offer that 
exhibit, ‘that is 10 2. 

IO: Any objection? 

cc (Mr. Zimmermaiun): Not for Lance Corporal (b)@) 

cc (Mr. Higgins): No, sir. 

DO (StLt Folk) -- No, siz. 

LO It will be admitted. 

Questions by the government: 

e) Major (b)(6) can I get you to pick that document up 


again. All right. There on the first page that 

ou are 
looking at, halfway down the page there is Y 

there that is in all bold -- a sentence 
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Well, I have a question. I'‘m sorry. 


Is that IO Exhibit 3, because it appears to be two or 


three pages in length. And the one that’s been provided 
to me appears to be many more pages on mine. 


Yes, sir. I think what I did is I made four copies and I 
have two copies of that there; yes, sir. So basically 
you have two copies. 


Take it off the second copy. So what I have now, or what 
vou are about to hand me is the same thing that Major 
(b)(6) has? 


Yes, sir. 


All right. 

Okay. 

Mine consists of four pages. Is that what you have there? 
Yes, sir. I have four pages. 


by the government: 


All right. 


All right. Sir, down there in the middle of the page in 
bold. You notice that sentence there, it begins with -- 
"Any person taken prisoner or intended by 2/25 and he 
considered an EPW and treated in accordance with Geneva 
Convention, unless ordered otherwise by the battalion 
commander." 


Okay, Sir. (b)(6) was he ordered by the battalion 
commander to be treated other than as an EPW? 
Not that I know of. 


Sir, I show you IO Exhibit 2. Do you recognize that 
sir. 


Is this the EPW procedure part. 


Is that one that you were using out there in Iraq? 
Yeah. 
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O Okay. And how is it that you recognize it? 

A Because we went and made copies of this to provide to 
NIS also, and we sent that down to NCIS. 

TC: Okay. Sir. Sir, I'd like to offer that -- well, I think 
I might have made the same mistake and provided two 
copies. There should only be two pages of that. 

IO: Any objection? 

cc (Mr. Zimmermann): No objection. 

cc (Mr. Higgins): Is that listed as the ROE card? 

IO: Correct.. 

TCs Yes, sir. 

IO: Lieutenant Folk? 

pc (istLt Folk): No objection, your Honor. 

Io: There being no objection, it will be admitted and I will 
consider it. 

What I have is three pages in length. 

WIT: This one here is only two. 

Questions by the government: 

Q I want to talk a little bit more about the pressure that 
you are describing that ()@) was placing on the 
head of (b)(6) 

A Mm-hmm. 

(@) Can you please demonstrate for us -- ‘cause vou were 
demonstratina that he was cuffing -- (6) was 
cuffing (b)6) in some way under the chin. Can you 
please demonstrate that for us and describe what you are 
doing? 

A If I recall correctly, from what I saw, his right hand 


was under his chin, his left hand was behind the neck 
and underneath the had supporting it. 
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Okay. So from what you observed, the palm of the hand 
was “ight. inthe middle of the chin. The middle of his 


palm was in the middle of (6) chin? 
It looked that way. Again, I was, you know, a few feet 
away . 


Okay. And you saw -- 
And I didn’t focus right on it. I didn’t focus on it. 


-- and you saw this for just a few seconds? 

For the time that it took him to get him out of that 
cell. It didn’t take that long. It wasn't extremely 
slow and it wasn’t really fast, it was steady. 


And, sir, can you recall specifically what the direction 
given by Major Paulus was to hance Corporal m@6 
I mean, as best as you can recollect, the words that he 


used to Lance Corporal (bj@) in telling him how he 
wanted him taken out of his cell? 


I believe it was drag him out. Drag him out by the 
neck. 


Sir, you said that during the dracaina incident that 


(b)(6) -- you didn’t hear (b)6) say anything. 
Correct? 

No. 

But you did observe when (b)() was in the holding 


pen that he tried to say something? 
He did try to say something to me. 


If you could, if you could just describe to the best of 
your recollection what ()@) demeanor was at that 
time? 

At what time? 


At the time that he was in the holding pen and he said 
something to Major (ye) 


Again, he said -- initially, he was facing away from me 
He rolls himself over, looks back at me, we make eye , 
contact, he makes the hi or hey sound, and I said, "I 
have nothing to say to you." @eé6 said something to 


him in Arabic, and the guy Aer ae his head back and 
didn’t say another word. Then what (6) iad said, I 
have no idea. But the guy looked perrec’ ty tine to me. 
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Now, in the battalion SOP that you just read from, that 
provision that talks about how those interred are going 
to be treated as EPWs and are going to be treated 
pursuant to the Geneva Convention. Right? 

Right. 


During the time frame that this camp was being set up 
did you participate in any discussions, or were there 
any discussions as to trying to actually go out and get 
a copy of the Geneva Convention on treatment of EPWs? 
No, not that I know of. 


Was there any attempts to contact the SJA by anybody in 
the command structure that you are aware of? 
TI don’t know. I don’t know. 


bid you all have NIPR capability? 
No. That didn’t show up until late -- once 15th MEU 
left, the NIPR capability and -- . 


Did you have NIPR capability at the end of May, 
beginning of June? 

I don’t recall. I don’t think we did because the only 
NIPR capability we had, our comm shop had set a system 
where Marines could type on computers, log on an e-mail 
and then would take those computers all the way up to 
Tallal te use their NIPR. 


Okay. How far was Tallil? 
Tallil was about 15 clicks from Camp Whitehorse and, 
Whitehorse is about 15 clicks from the COC. 


Okay. A click was? 
Kilometer. 


How long in driving time would it take to get there? 
To Tallil from, probably about 20 minutes from the Coc. 
Probably about ten minutes. 


And you said they had some NIPR capability there? 
Oh, yeah. It was an air base. They had everything 


there. 


And did they have SIPR capabilities? 
Oh, yeah, they had everything. 
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Q And they had that capability at the time that Major 
Paulus was the OIC of the detention facility? 

A At Taliaie 

Q At the detention facility -- right. They had NIPR and 
SIPR capability at Tallil at the time that Major Paulus 
was OC at. Whaitehorse,.ab. Phe-detentiom facility At 
Whitehorse? 

A Yes. 

Q And even though this SOP references the Geneva on 
treatment of EPWs, as far as you know, nobody was going 
to qét a copy -of this? 

cc (Mr. Zimmermann): Objection. He said he didn’t know what it 
was. 

WIT I didn’t know. 

cc (Mr. Zimmermann): He didn’t say that they didn’t. And I hate 
to do this, but I’m going to. I’m going to start 

= objecting to relevancy soon, this stuff we’re going 
through. This is redirect, and we’ve only done one 
witness, and we have witnesses stacking up. And I’m 
going to ask that we keep to something that is relevant 
to the charges before. And I don’t know what NIPR and 
SIPR are, so I couldn’t object to that. But I don’t 
know about the relevancy of that, anything to this 
investigation has to do. 

IO: Do you want to ask some questions -- do you know what NIPR 
and SIPR are? 

cc (Mr. Zimmermann): I just was told. 

IO: All wight... Then DT won't at that point. fT. find. at ‘to “be 
relevant. 

Questions by the government: 

6) Ald wagni., sir. I guess I’11 move on to a separate 
issue. The timing of the collecting of Major Paulus’s 
statement, had NCIS already contacted you at that point? 

A No. ; 
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Q Okay. So you collected Major Paulus’s statement prior 
to you actually having this conversation with NCIS and 
Major (b)(6) 

A The statements were being written as I was having a 
conversation with NCIS. So that following morning is 
when I gave him -- I believe it was the following 
morning -- I gave the chief warrant officer the stack 
Here’s your stack. Read it over, study it, invoke your 
questions and do whatever it is that you do. 

Q Well, at that time, had anybody made any indication to 
you from NCIS or from anybody that they suspected 
somebody of wrongdoing in this case? 


A No. 

Q That was on June 6th. Correct? 

A Sixth or seventh. 

Q And do you know when the autopsy occurred? 

A I don’t know. I’m not sure. 

Tc: Thank you, sir. That is all I have. 

LOS Got any recross? 

cc (Mr. Zimmermann): May I have just a moment with counsel? 
IO: Sure. 

cc (Mr. Zimmermann) : Captain Francis, do you want these pace 
TC: Thanks. 

cc (Mr. Zimmermann): I just want to try to clarify one area. 
WIT: Sure. 


RECROSS - EXAMINATION 
Questions by civilian counsel (Mr. Zimmermann): 


Q Let me direct your attention to the 6th of June. And I 
know these dates are kind of hard to try to tie to an 
event. This is the day, the daytime when 
found deceased, about midnight the night betore? 

A Okay. 
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Technically, he was pronounced dead on the 6th at 0100 
or SO? 
Right. 


That next day, division told you battalion that these 
investigations that you were talking about, the NIS 
investigation was still in existence. Correct? 

I believe so. I believe it was the next day. 


And so when you said the next da 

the 6th, ne Hee day? Pe ae ae 
Like on the 7th, an NCIS was going to be showing up, so. 
Right. Okay. Now, you knew on the 6th that the NCIS 
agents were coming on the 7th. You knew that from 
division? 

Either the 6th or the 7th. One of those days I got word 
from battalion that someone was coming, so. 


And you passed that word to Major Paulus? 
Yes, I passed that word to Major Paulus. 


RECROSS - EXAMINATION 
by civilian counsel (Mr. Higgins): 


Major (6)6) you were camp commandant? 
Yes. 


And that meant that the detention facility fell under 
one of your responsibilities? 
Yes. 


But when both Major (6) and Major Paulus were 
running the detention facility, I’m not distinguishing 
the whole time. Okay? If you saw something that you 


saw thought was inappropriate, you could have told them 
to change it? 
Yes. 


They would have had to do what you said? 
Oh, yes. 


They wouldn’t have had an option? 
Right. , 
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And you visited it? 
Yes. 


And you inspected it? 
yes. 


And you saw how things were done? 
Yes. 


And you never told them to change anything? 


Nope, and the way they were doing business was bl 
by Colonel Wallhouser. ESSE 


Who is now General Wallhouser? 
Who is now Generai Wallhouser. 


Not jumping that far up in the chain of command, I want 
to stay a little lower right now. Let’s go to the next 
step up. Now Lieutenant Colonel my) was then Major 
(b)(6) 


Yes. 


He was the XO of the battalion? 
Yes. 


If he found out about something or saw. something in the 
detention facility and both Major (b)@6) and Major 
Paulus were running it, he could nave toid them to 
change it? 

Oh, yes. 


He could have told you to tell them to change it 
wouldn’t have had an option? Gecibe “EASy 


Right. 


He didn’t do that? 
Right. 


Lieutenant Colonel Murphy, battalion commanding officer 
Correct? ° 


Correct. 


And if he saw or heard or found out about something that 
Major (b)(6) or Major Paulus were doing that was 
incorrect or he wanted changed, he could have told them 
to change it? 

Yes. 
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They would have had to do that? 
Yes. 


He could have passed it down the chain of command, they 
would have had to do that? 
Yes. 


He didn’t do that? 
Right. 


In fact, Lieutenant Colonel Murphy never even visited 
the detention facility. Did he? 

He was there, I want to say like on three or four 
occasions. 


So he did go down there? He saw what was going on? 
Yeah. 


He didn’t ask for any changes, and he wouldn’t have 
asked, he would have told? 
He would have told. 


Okay. You talked a little bit about the different mix 
of people at Tallil Air Force Base? 
Mm-hmm. 


Had an Army detention facility? 
Yes. 


You tried to get your prisoners to be sent there? 
Yes. 


You and Major Paulus tried to get your prisoners sent 
there? 
Yes. 


They wouldn’t take them? 
Right. 


Because they were looking to take enemy prisoners of 
war? 


Right. 


EPWs? 
Right. 


you had other individuals besides EPWs? 
We had murderers, rapists, just common criminals. 


199 


Weevil 
63 6S 


Oo PO PO PF 0 


ye 


PP 1H 


You were holding people that had not been taken because 
they were carrying arms openly in engagement. Right? 
Right. 


you had people in your custody that hadn’t done that? 
Right. 


They had done other things? 
yes. 


In addition, you also had in your custody people that 
were not visible carrying arms to Marines or forces of 
the coalition that were taken to custody because they 
were capture carrying arms against them in battle? 
Right. 


And, in fact, when you got there, there was no battles 

going on in the area, as far as the war was concerned? 

For the most part, everything had moved north out of An 
Nasriyah. Any small pockets of resistance were pretty 

much being handled by 15th MEU. 


So the very limited occasions where a uniformed armed 
combatant of the Iraqi nation was facing members of the 
coalition? 

Right. 


During the time you were there. Did you ever receive 
any prisoners from a situation such as that? 

Well, probably from 15th MEU. I can’t say for sure 
because the staff Sergeant would probably answer that 
one. 


Yes. I’m sorry. Were you ever informed why (6)(6) 

was taken into custody? 

Yes. I was told that he was selling or attempting to 
sell an M-16 that was traced back to the ambush on the 
507th Maintenance Battalion. 


He wasn’t taken into custody because he engaged the 
coalition forces in actual military engagement. Was he? 
No. 


He was not taken into custody while in the course in 
military uniform of attacking members of the coalition 
force. Was he? 

Not as far as I know. 
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Out! 


cc (Mr. Higgins) : Thank you. That is all I have, colonel. 


TOs Lieutenant Folk? 

pc (lstLt Folk): No more recross, sir. 

LO: Any redirect? 

TCs No, sir. 

Io: Any reason why this witness needs to remain on call, 


subject to recall? 


cc (Mr. Zimmermann): Not for Lance Corporal @ <6) 

pc (Mr. Higgins): No, sir. 

pc (1lstLt Folk): No, sir. 

IO: Major ()6) it appears that your testimony has come to 
a conclusion at this Article 32. Again, you are free to 


go and you may resume your duties back at Cherry Point 

I’m going to caution you, however, not to discuss your 
testimony with anyone other than the attorneys involved 
in this case or any other related case. 


The media has expressed an interest. I believe there i 
some media in the courtroom today. They may try to on 
to you, but I caution you when you do speak to them or 
if you speak to them, I would advise you against 
speaking with them. 


WIT: Yes, sir. 

LO a the choice is entirely yours. Don’t say anything to 
ee you wouldn’t want to have repeated in a court of 

WIT: Roger that, sir. 

LO: You are free to. 

WIT: Thank you, sir. 


The witness was excused and departed the courtroom. 


FCs Call your next witness. 
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INSTRUCTIONS FOR PREPARING AND ARRANGING DD FORM 491, RECORD OF TRIAL 


USE OF FORM - Use this form and MCM, 1984, 
Appendix 13, or applicable departmental 
instructions as a guide to the preparation of 
the record of trial in general and special court- 
martial cases in which a summarized record is 
authorized. When an Article 39(a) session is held 
in a special court-martial with a military judge, 
DD Form 491-1 should be used and combined 
with DD Form 491 to complete the record of 
trial. Those procedures covered at the Article 
39(a) session and summarized tn DD Form 491-1 
will not be resummarized in DD Form 491. 


DELETIONS - In preparing the record, in- 
applicable words of the printed text must be 
deleted. Deletions may be made by striking over 
the inapplicable word or phrase, or by ruling it 
out in ink. When several consecutive lines are to 
be deleted, a single line, ruled in ink, from 
upper left to lower right will suffice. No deletion 
or remark is necessary when there are no 
exceptions after an item ending “except as 
indicated below.” 


RECORDING TESTIMONY - A summarized record 
need contain only a summarized report of the 
testimony. 


COPIES - See MCM, 1984, RCM 1103(g) for 
summarized record. The convening authority may 
direct the preparation of additional copies. 


ARRANGEMENT - When forwarded to a judge 
advocate for review pursuant to Article 64(a), the 
record will be arranged and bound with allied 
papers in the sequence indicated below. Trial 
counsel is responsible for. arranging the record as 
indicated, except that items 5, 7, and 13e will be 
inserted by the convening or reviewing authority, 
as appropriate, and items 8 and 12 will be 
inserted by either trial counsel or the convening 
or reviewing authority, whichever has custody of 
them. 


1. Front cover and inside front cover (chronology 
sheet) of DD Form 491. 


2. Briefs of counsel submitted after trial, if any 
(Article 38(c)). 


3. DD Form 494, “Court-Martial Data Sheet.” 


4. Court-martial orders promulgating the result 
of trial as to each accused, in 10 copies when 
the record is of a GCM and 4 copies if it is of a 
SPCM. 
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5. When required, signed review of reviewing 
judge advocate, in duplicate, together with all 
clemency papers, including clemency 
recommendations by court members. 


6. Matters submitted by the accused pursuant to 
Article 60 (MCM, 1984, RCM 1105). 


7. DD Form 458, “Charge Sheet” (unless included 
at the appropriate place in a summarized record). 


8. Congressional inquiries and replies, if any. 


9. DD Form 457, “Investigating Officer’s Report,” 
pursuant to Article 32, if such investigation was 
conducted, followed by any other papers which 
accompanied the charges when referred for trial, 
unless included in the record of trial proper. 


10. Advice of staff judge advocate or legal 
officer, when prepared pursuant to Article 34 or 
otherwise. 


11. Requests by counsel and action of the 
convening authority taken thereon (e.g., requests 
concerning delay, witnesses and depositions). 


12. Records of former trials. 


13. Record of trial in the following order: 


a. Errata sheet, if any. 


b. Index sheet with reverse side containing 
receipt of accused or defense counsel for copy of 
record or certificate in lieu of receipt. 


c. Record of proceedings in court. 


(1) Record of Article 39(a) session at 
appropriate place in proceedings. 


d. Authentication sheet, followed by Certificate 
of Correction, if any. 


e. Action of convening authority and, if 
appropriate, action of officer exercising general 
court-martial jurisdiction. 


f. Exhibits admitted in evidence. 


g. Exhibits not received in evidence. The page 
of the record of trial where each exhibit was 
offered and rejected will be noted on the front 
of each exhibit. 


h. Appellate exhibits, such as proposed 
instructions, written offers of proof or 
preliminary evidence (real or documentary), and 
briefs of counsel submitted at trial. 
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